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This Journal is sent free to all who are interested in the 
problems of judicial administration. For those who desire more 
than a passive participation the Society offers its Voting Mem- 
bership, with annual dues of five dollars, and its Sustaining 
Membership for those who place a higher estimate upon their 
responsibility. 


The Lawyer’s Part in Reform of Government 


Our present state of “de luxe impoverishment” encourages the growth of 
two lines of prophecy which call for criticism. The more false of the two is 
the prediction that our accustomed institutions, political, social and industrial 
are heading straight for the junk pile. Almost equally contrary to probability 
is the expectation that present conditions will not materially alter forms and 
modes, especially in the political field. 

Our most fundamental conception of political institutions has been that 
government should govern—that it should not infringe upon private activities. 
Notwithstanding the fact that economic interests largely controlled the move- 
ment toward union of the American colonies, and resultant independence, we 
did succeed to a considerable extent in keeping government out of the economic 
field. For a century the separation was genuine, save as we protected infant 
industries through the power to levy import duties. Then came anti-trust 
legislation, and, due to its virtual failure, the creation of various political bodies 
called commissions and bureaus. The Interstate Commerce Commission was 
the earliest, and has doubtless been the most successful of these. With all 
their shortcomings, it seems fair to say that the commissions, violating our con- 
ception that legislation and administration should be kept apart, have been in 
every way the most successful part of our federal government. And it seems 
quite obvious that the economic world requires more, not less, regulation by 
government, This is a treacherous field, where we are likely to learn, if at all, 
by trial and error; but we cannot escape trial. 





The doctrine that government should be restricted to the bare essentials 
of governing has suffered in recent decades, and appears to be destined to 
retreat still further in the future, so far as our central government is concerned. 
But it is a valid principle if not a valid dogma. It should survive in the field of 
local government. We have felt and believed that the real heart of our civilization, 
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so far as politics is involved, lies in vigorous, realistic, successful local govern- 
ment. In this field the mixing of economic doctrine with political power has 
been resisted successfully. Our opposition to public ownership of utilities illus- 
trates this. 

But this does not mean that our present hapless, if not helpless, plight 
shall not in due time cause profound changes in local government. For two 
decades the manner of living and doing business has been swiftly changing to 
accord with increased facilities for communication and travel. We are forced 
now to take into account, as never before, the cost of local government. We 
discover that our system of towns, villages and counties constitute an almost 
wholly anachronistic tangle. We have far too many local boards with taxing 
and administrative powers. We have a vast army of officialdom, indifferent 
administration and a staggering waste of public money. This is all set out very 
truly, though sensationally, in the Saturday Evening Post of September 29. 
That we shall work out great practical reforms in this field appears inevitable. 





To begin with we have more than two decades of experience in making 
city government efficient. With the exception of half a dozen or less of our 
largest cities vast improvement is observed. The momentum thus gained, even 
without our economic collapse, would inevitably lead to reforms in the smaller 
units, and also in state government. In fact this has been obvious for a number 
of years, and considerable progress has been made. 

In a few states counties have been merged in the interest of economy. It is 
seen that among the less populous counties four could be combined with a 
probable saving of half the cost and a great improvement in administration. The 
separate town and village governments are seen to be anachronistic, to put it 
mildly. In the southern type of county organization it is easier to work re- 
forms than under the northern system of town organization, with many func- 
tions of government performed by sovereign units of minute size. In Virginia, 
the mother of one kind of local government, a city is no longer a part of a 
county and there are no villages, in the political sense. County government 
there is rapidly reaching for expert management, the same as in nearly all cities 
throughout the country. 





All the foregoing is intended to lead up to consideration of the lawyer’s 
role in government. Under our system the lawyer has been de facto the maker 
of government. Like the navigator with his chronometer, sextant and compass, 
the lawyer takes the state constitution, the decisions and the statutes and is 
prepared to create local government and direct its destiny. It is not a matter 
for wonder that the lawyer has appeared to be quite as much the captain of 
political science as of private law. 





It appears inevitable that popular understanding of the inefficiency of local 
government will lead to greatly needed reforms. If the lawyer will look outside 
the statutes he will afford a greatly needed leadership. In this Journal we have 
adhered very closely to the functions of the lawyer as a minister of justice. If 
he becomes well qualified in his essential field he will be useful also in the mak- 
ing over of local government to the end that we shall have one official where 
now we have four or five, and shall cut the cost of administration in half. 

It appears not very difficult to accomplish this simplification of local admin- 
istration when public opinion demands it, but it should be understood that one 
of the things which local government needs is deflation. In other words certain 








AMERICAN JUDICATURE SOCIETY 69 


functions of government need to be transferred from the county to the state. 
This opens a field in which political science has a great role. If the lawyer 
rises to the opportunity he can render distinguished service. If he fails to 
understand, and merely sets himself against constitutional change, he can hinder 
or even prevent the most vital political reform now foreshadowed. 





We are gradually changing our view of judicial institutions so as to see 
them as parts of a state branch of government, which they actually are, rather 
than merely independent local units. The judicial councils do much to effect 
this needed orientation. In some states the councils have power to require 
reports even from justices of the peace. In some the idea is gaining ground 
that we should not have such minute subdivisions for our judges of general 
jurisdiction. In Iowa every district has two judges; in Illinois every circuit 
has three; and the success of this system clearly points to further application. 
In the average state there should be five or six judges in each circuit, and more 
in a circuit which has a large city. Each circuit should have its presiding 
judge with power to direct the sittings of his colleagues. These presiding 
judges should be members of the state judicial council. Mergers and central- 
ization may or may not be beneficial in the economic field. In judicial admin- 
istration centralization is obviously required. 


In the higher realms of industry individual lawyers will continue to exercise 
leadership because the trend of evolution has brought about an overlapping of 
finance, economics and government. But in making over local government for 
efficiency and responsibility, and more particularly in reforming the machinery 
of the judicial branch, the aid and leadership of strong collective bars is im- 
peratively demanded. 


For this work our traditional type of bar organization has proved insuf- 
ficient. It is passing. In its place comes assuredly a collegiate organization of 
the bar, its first duty being to supervise its own functioning and its second 
being to build up state government. Only by creating strong and efficient state 
governments can we combat the powerful trend toward centralization of political 
power and activities in an overburdened and unmanageable federal government. 
It has already gone so far that state government is seen to be only local gov- 
ernment. Only local government—but at very heart the most significant factor 
in stabilizing all our government and even our civilization. 


Standard for the Canadian Bars “A reliant bar means a reliant bench. In 


practice it is possible to have a strong bar 


“Tf, as lawyers, we acknowledge our short- 
comings—as we do—and study to overcome 
them—as we do—by steadfast observance of 
the real purpose behind our profession, then 
it follows that time will add to our stature 
as surely as achievement follows upon un- 
flagging effort. In this way the bar will be- 
come, if not an ideal instrument for the up- 
building of a better society, at least a com- 
petent guide to direct the wavering through 
the complex difficulties of this modern age. 
For from the bar the bench is ever recruited. 
If our civilization endures, the judicial branch 
of the government will become more and more 
important. 


and a weak bench, but neither in practice nor 
in theory is it possible to have a strong bench 
unless the bar is strong too. Given the 
strength of the latter, it is our solemn duty 
to maintain commensurate excellence in our 
judiciary. By tradition we Canadians have a 
right to it; through necessity we demand it; 
and the fine truth is, that our need and the 
consciousness of that need have given us 
courts which stand as bulwarks of probity 
and fair dealing to guard the happiness and 
prosperity of this land.” 
Hon. R. B. Bennett, President of the 
Canadian Bar Association, 1930. 











State Bar Organized in South Dakota 


Leaders of Bar Integration Movement Pleased With Form of Organization 
Adopted—Income to be Increased Six-fold 


The statute effecting the inclusive organiza- 
tion of the bar of South Dakota was pub- 
lished in this Journat for April, 1931. In 
its utter simplicity it is a wide departure from 
similar acts, except only that in force in North 
Dakota. The act provides for inclusive mem- 
bership, with a prohibition of practice on the 
part of any person not a member of the State 
Bar in good standing. It provides for the 
election of a board of commissioners at the 
organization meeting, and permits the bar it- 
self to determine the number of commission- 
ers, their terms of office, powers, duties and 
manner of election. The act is a model of 
concise draftsmanship, worked out between 
legislators and bar association leaders, and 
represents a compromise between those who 
sought an act very similar to that in force 
in California, and those who opposed such a 
course, but evidently were willing to go 
further, on the whole, than has been done in 
North Dakota. 


The significance of the compromise lies in 
the fact that the law gives the bar inclusive 
membership forthright and enables it to for- 
mulate rules for organization and govern- 
ment, subject to supreme court approval. It 
does not appear in any way to hinder the 
progress of the bar toward the goal of thor- 
ough professional integration. 


Under the act the supreme court called the 
first meeting to be held at Rapid City, on 
Aug. 20-21, and the thirty-second and last 
annual meeting of the State Bar Association 
was held at the same place and on the same 
days. Although Rapid City is 300 miles west 
of the center of population there was a larger 
attendance at the meetings than ever in the 
history of the voluntary association. 

There was very keen interest in the formu- 
lation of by-laws. The text finally approved 
is said to be satisfactory both to the leaders 
in the integration movement and to those who 
feared that this group would seek to utilize 
the law to entrench themselves in power. The 
absence of such motives made it possible to 
put suspicion at rest. 


The by-laws, which have since been ap- 
proved by the supreme court, provide inactive 
membership for practitioners not resident in 
the state, and for residents no longer actively 
engaged in practice, at their option. All judges 
who are prohibited from practicing law “shall 
be considered as active members of the State 
Bar without payment of any fees.” They thus 
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possess the rights and powers of active mem- 
bers while on the bench. 


Organization Like Other Statutory Bars 


The board of commissioners comprises one 
member from each of twelve judicial circuits 
and three elected at large (from different cir- 
cuits). Their terms are for one year. Elec- 
tion is to be by ballot after nomination on 
petitions signed by at least five members in 
the case of circuit representatives, and fifteen 
in the case of those elected at large. The 
ballots may be returned by mail or deposited 
on the first day of the annual meting. “The 
president and vice-president shall be elected 
from the members-elect of the board of com- 
missioners on the second day of the annual 
meeting by the active members of the State 
Bar present and voting.” The secretary and 
treasurer are selected by the board from the 
membership at large and their compensation 
is fixed at $100 and $50 respectively. 


Dues are fixed at five dollars for active 
members and two dollars for inactive mem- 
bers. 


In the adoption of rules of professional con- 
duct the State Bar adopted the canons of 
ethics of the American Bar Association “as 
a general guide, yet the enumeration of par- 
ticular duties should not be construed as 2 
denial of the existence of others equally im- 
perative, though not specifically mentioned,” 
as the preamble states. 

Thus the State Bar of South Dakota takes 
its place in the growing list of state bars pos- 
sessing inclusive membership by force of law, 
and a simple system of representative gov- 
ernment. The former State Bar Associatio 
has been liquidated, having promoted during 
many years a great many worthy objects, ana 
having finally attained its high ambition ot 
bringing the entire profession to the genuine 
support of all measures which receive ap- 
proval by a majority of the bar. 

There is no machinery for discipline such 
as all the other bar acts, save that of North 
Dakota, provide in conspicuous manner. But 
there is probably no state in which the matter 
of discipline causes embarrassment to as slight 
an extent as in these two states. The provi- 
sions of law on this matter remain available. 
No statute is necessary to enable the State 
Bar to receive complaints to investigate, to 
reprimand, and to promote prosecutions. It 
can at any time formulate rules for perform- 
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ing all acts of investigation and of making 
recommendations to the supreme court. 


Income Increased Six-fold 


A most vital feature of the situation is the 
matter of income. As shown in an article in 
this JouRNAL entitled Cost of Running State 
Bar (Vol. XIII, No. 6, p. 185) the South 
Dakota State Bar Association’s total income 
for the year 1928-9 was $920, the dues then 
being the same as now. It will not be pos- 
sible to ascertain the membership in the in- 
clusive State Bar for a number of months, 
a fact which in itself illustrates the state 
of disintegration which has prevailed. Usu- 
ally more lawyers in active practice are found 
than can be estimated from existing lists. It 
appears probable that nearly 1200 active mem- 
bers will be paying dues during the coming 
year, so that the income will be at least six 
times as great as formerly. 


In this article a comparison of incomes was 
made between the South Dakota Bar Asso- 
ciation and the North Dakota State Bar. In 
the latter state the Bar Board, having control 
of examinations for admission, and disbar- 
ment procedure, had expended in one year 
$3,965.48 for attorneys’ fees and expenses in 
disbarment cases. This large amount is not 
presumed to indicate a comparatively low 
grade of morals on the part lawyers in North 
Dakota. It does, however, illustrate the way 
expenses pile up in supreme court proceedings. 
And it suggests that in a state where the bar is 
organized under a statute, the unit cost of 
disciplinary work can be greatly reduced 
through voluntary services. When every rea- 
sonable complaint is investigated there should 
be fewer offenses calling for serious expen- 
diture of time and money. Itis to be presumed 
that a board of a few members cannot in- 
vestigate complaints at their source to the ex- 


tent that local committees of a state bar can, 
nor as cheaply. 


The increase in revenue, without relative 
increase in overhead expense, will permit of 
enlarged activities of value to the profession 
and the state. It is now planned to publish 
a journal. This will do a great deal to imbue 
members with a sense of the value of integra- 
tion to themselves and to stimulate them to 
make the bar a strong factor in state gov- 
ernment. 


The leading exponents of statutory organ- 
ization have expressed themselves as being 
very gratified over the start which has been 
made. The question was presented, whether 
to accept the substance of unified organiza- 
tion at once, or to wait longer in the hope 
of securing passage of a particular bill, some 
features of which, though presumed to be fully 
justified, were obnoxious to many lawyers in 
the present stage of their understanding. So 
the South Dakota experiment will be observed 
with keen interest in many states. There is 
reason now to believe that the experience to 
be derived in the next year or two will con- 
tribute a great deal to the general stock of 
information concerning bar organization. 


It occurs to the editor that in one respect 
the by-laws could be improved. With terms 
of only one year for commissioners, it ap- 
pears advantageous that a fair share of the 
board members be elected two or three terms 
in succession, so that the experience they gain 
shall not be lost. If the by-laws contained a 
provision to the effect that commissioners 
could be elected not more than three successive 
terms, it is quite possible that the tradition of 
re-election would take root. Without such a 
limitation there is danger that a tradition of 
single terms may prevail, to the detriment of 
the service. 


Trial Without Jury in Criminal Cases 


By Spencer ErvIiIn* 


Today? in five states: Maryland,? New 
Jersey,? Connecticut,* Indiana,5 and Wiscon- 


*Of the Philadelphia Bar. 

1 October, 1929. 

2 Public General Laws of Maryland, Article 27, 
section 549 (in Bagby’s Annotated General Code, 
1924, Vol. 1, P- 1139), recognizing a practice which 
had developed without statute. As to this develop- 
ment see Chief Justice Carroll T. Bond of the 
Maryland Court of Appeals in First Report of 
Massachusetts Judicial Council (1925), p. 97. 

3P. L. 1898, p. 66, in connection with id. p. 870. 
See Compiled Statutes of New Jersey (1910), Vol. 
2, pp. 1824 and 1820, and Edwards yv. State, 45 New 
Jersey Law 419 (1883); State v. Stevens, 84 id. 
561 (1913). (Consent of court is required.) 

4 Public Acts, 1921, chapter 267; State v. Rankin, 
102 Connecticut 46 (1925). See also State v. 
Frost, 105 Connecticut 326 (1926). 

5 Revised Statutes of 1881, section 1909, in 


sin,® even capital cases may be tried without 
a jury if the accused consents. In eleven’ or 


Burns’ Annotated Statutes (1926), section 2299; 
Murphy v. State, 97 Indiana 579 (1884). 

6Laws of 1925, chapter 124. 

7 Alabama: Connelly v. The State, 60 Alabama 
89 (1877); McClellan v. The State, 118 Alabama 
122 (1897). (Misdemeanors. ) 

California: Penal Code (1923), section 1042; ex 
parte Miller, 82 California 454. (“Cases not 
amounting to felony.’’) 

District of Columbia: Code (1925), sections 43 
and 44; Belt v. U. S., 4 Court of Appeals 25 
(1894); (“all crimes .. not capital or other- 
wise infamous and not punishable by imprisonment 
in the penitentiary, except libel, conspiracy and 
violation of the post-office and pension laws... .’’). 

Georgia: Logan v. The State, 86 Georgia 266 
(1890); Moore v. The State, 124 id. 30 (1905). 
There is no general legislative provision for the 








thirteen® other jurisdictions misdemeanors 
may so be tried. In all but three or four 
instances® trial without jury has been put into 
effect without the aid of special constitutional 
provisions and in some instances’® the courts 
have allowed it in the absence of legislation. 
In Illinois'? and in Missouri'? surveys of 
criminal justice have resulted in recommenda- 
tions that trials without jury, already allowed 
in misdemeanor cases, be extended to felonies. 
In Massachusetts, where trials without jury 
are not permitted, the Judicial Council has 
recommended!* that they be allowed in all but 
capital cases. 


The constitution of New York, as judicially 
construed, permits trial without a jury, ir- 
respective of the consent of accused, in all 





whole state but statutes governing “many inferior 
courts” provide for trial without jury. (Misde- 
meanors.} 

Idaho: Constitution of 1889, Article 1, section 7; 
see In re Dawson, 20 Idaho 178 (1911). (“Cases 
not amounting to felony.’’) 

Illinois: Constitution of 1870, Article 2, section 
8; Harris v. The People, 128 Illinois 585 (1889) ; 
Brewster v. The People, 183 id. 143 (1899); Paul- 
sen v. The People, 195 id. 507 (1902) The ruling 
in People v. Fisher, 303 id. 430, 434 (1922) does 
not ect the principle. (Misdemeanors. ) 

Louisiana: Constitution of 1921, Article 1, sec- 
tion 9, and Article 7, section 41, repeating pro- 
visions of an earlier constitution construed in State 
v. Nejin, 140 Louisiana 794 (1917) and in State v. 
Hadad, 142 id. 70 (1917). 

Missouri: Revised Statutes 1919, Vol. 1, section 
4006; State v. Bockstruck, 136 Missouri 335, 358 


a (Misdemeanors. Consent of court is neces- 
sary. 
Ohio: Ickes v. The State, 16 Ohio Circuit Court 


Reports 81 (1898); 63 Ohio State 549 (1900). 
(Misdemeanors. Consent of court is required.) 

Oklahoma: Constitution of ...., Article 7, sec- 
tion 20; Cowden v. State, 5 Oklahoma Criminal 
Reports 71 (1911) ; Wise v. State, 28 id. 324 (1924). 
(The constitution says, “in all issues of fact joined 
in any court,” but the only two rulings thus far 
were in misdemeanor cases.) 


West Virginia: Barnes West Virginia Code 
(1923), p. 2111; State v. Griggs, 34 West Virginia 
78 (1890). (Non-felonies.) 

8 Tennessee and Texas are the two additional 
states. The cases are too few or too indefinite for 
safe reliance. See Metzner v. State, 128 Tennessee 
45 (1913) and Moore v. The State, 22 Texas Court 
of Appeals Reports 117 (1886); Schulman v. The 
State, 76 Texas Criminal aparece 229 (1915); Lee 
v. The State, 86 id. 203 (1919). 

9The exceptions are Idaho, 
and Oklahoma. 


10In Alabama, Maryland, Ohio, Tennessee and 
Texas. 


11 Illinois Crime Survey (1929), p. 219. 


12 See the address by Guy A. Thompson, Esq., in 
51 Am. Bar Ass’n Reports 200 at 216 (1926), re- 
rinted in 12 Am. Bar Ass’n Journal 626 at 631. 
The “Missouri Crime Survey” (Macmillan Co., 
1926) does not include a table of the recommenda- 
tions made by the authors of the survey.] 

13 First Report (1925), p. 28; Fourth Report 
(1928), p. 47. 


Illinois, Louisiana 
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misdemeanors but criminal libel,’* and in New 
York City, under appropriate legislation, 
many misdemeanors are tried without a jury 
by the Court of Special Sessions..* The as- 
sociation of the bar of the city of New York 
and the American Bar Association have voted 
to promote congressional legislation to allow 
the federal district courts, aided by United 
States commissioners and by special judicial 
commissioners, to try without a jury, irre- 
spective of the consent of accused, all cases 
not within the constitutional guaranty of jury 
trial, and to try similarly, with the consent 
of accused, all misdemeanors punishable by 
fine not exceeding $1,000 or by imprisonment 
not exceeding one year, or both.’® 


An attempt in Pennsylvania by one of the 
Philadelphia common pleas judges, sitting in 
quarter sessions, to institute by judicial de- 
cision trial without jury in offenses above the 
summary jurisdiction of magistrates and 
justices of the peace,!? proved abortive, the 
appellate court’s ruling that if such procedure 
is permissible under the constitution of Penn- 
sylvania—a point expressly left undecided— 
it is not permissible without enabling legisla- 
tion.1* A bill to provide for trials without jury 
in all criminal cases except murder passed the 
Pennsylvania Senate in 1929 by a vote of 
43-1 but died in the House Committee on 
Judiciary. The principle of trial without jury 
by consent of the accused was commended by 
the former chief justice von Moschzisker 
while he was in office, and, except in “higher 
felonies,” was favored by a conference of 
Pennsylvania appellate and trial judges held 
in Philadelphia in April, 1928; but a similar 
conference in April, 1930, voted the proposal 
down. In its Report of 1926, the Law Asso- 
ciation’s Crimes Survey Committee favored 
the extension of summary criminal jurisdic- 
tion, though seemingly recognizing that an 
extension implies competent judges to exer 
cise the extended jurisdiction.’® 

14 Const. N. Y. 1894, Article I, Section 2, and 
Article VI, section 23, discussed in W. Bruce Cobb: 


“Inferior Criminal Courts Act of the City of New 
York” (1925), pages 38-39, 45-46, 124-125. 

15 W. Bruce Cobb, op. cit., pages 23-24. 

16 Report, December 6, 1927, of the Sub-Commit- 
tee of the Association of the Bar of the City of New 
York, adopted by the American Bar Association. 
See 53 Am. Bar Ass’n Reports 101, 427, 439 (1928). 


17 Commonwealth v. Hall, 7 Pa. D. & C. 689 
(July 1, 1926, E. O. Lewis, J.) 


18 Commonwealth v. Hall, 91 Pa. Superior 485 


(Oct. 7, 1927); 291 Pa. 341 (Jan. 3, 1928). 
19 Report, pp. 460-462; see also pp. 421, 424. 











Added Powers for Alabama State Bar 


Amendments to Bar Act Confer Full Responsibility as to Educational 
Requirements and Improve Disciplinary Machinery 


The Alabama State Bar, one of the earliest 
to be established by law, received additional 
powers from the legislature this year. ‘The 
former State Bar Association had a prolonged 
struggle in 1923 to secure enactment of its 
bill creating compulsory membership in the 
inclusive organization. There was compromise 
as to the text and some limitation of powers 
was imposed. The recent action of the legis- 
lature is most gratifying as proof of public 
confidence in the motives of the profession 
and of the faithful uses made of the powers 
given. 

In the original act the power to “determine, 
by rules, the qualifications and requirements 
for admission to the practice of law’ was 
limited by the added sentence: “The educa- 
tional qualifications of applicants, and sub- 
jects to be examined upon shall be, as now, 
or as may hereafter be, provided by law.” 

The amendment confers power “to deter- 
mine, by rules, the qualifications and require- 
ments for admission to the practice of law.” 
Under this provision the Commissioners are 
empowered to fix educational requirements. 
Presumably the Board will not raise the re- 
quirements to a point higher than is approved 
by a substantial majority of the bar. Almost 
as binding as legislative texts is the need for 
representing majority opinion in the exercise 
of powers. The bar itself is now able to 
discuss the need, if any, for higher standards, 
and to resolve the problem to its own satis- 
faction. It may alter its own rules on the 
subject at will. It has full power. It carries 
the entire responsibility, under sanction of 
the legislature. 


Machinery for Discipline Improved 


Another significant amendment amplifies 
the Bar’s powers in respect to discipline. The 
3oard has had full power to investigate 
charges against members and to create com- 
mittees for this purpose. It is now able to 
utilize the grievance committees of circuit, 
county or city associations, established or ap- 
proved by the Bar or its Board of Commis- 
sioners, as committees of the State Bar for 
investigating charges. It would appear that 
one or more strong local associations are in 
a position to assume a larger role in disci- 
plinary matters. 

It is further provided that “The state soli- 
citor of the circuit in which such accused 
attorney resides shall prosecute any such 
charge and, when requested by any 
member of the Board, argue the cause before 
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the Board.” Furthermore there is now full 
protection for complaining parties in a pro- 
vision to the effect that the Board, or any 
member, or such grievance committee, or any 
member, need not give security for costs or 
damages to the accused attorney incident to 
any investigation, prosecution or trial. 


Practice of Law Defined 


The legislature also enacted a law defining 
the practice of law and providing a penalty 
for violations. Opinion is divided as to the 
advantage to be gained from such an act; 
since only a few states have them, it appears 
useful to quote the significant sections of the 
new statute, as follows: 

Section 1. Only such persons as are regu- 
larly licensed have authority to practice law. 


Section 2. For the purposes of this Act, 
the practice of law is defined as follows: 
Whoever, (a) In a representative capacity 
appears as an advocate or draws papers, 
pleadings or documents, or performs any act 
in connection with proceedings pending or 
prospective before a court or a justice of the 
peace, or a body, board, committee, commis- 
sion or officer constituted by law or having 
authority to take evidence in or settle or de- 
termine controversies in the exercise of the 
judicial power of the State or subdivision 
thereof; or, (b) For a consideration, reward 
or pecuniary benefit, present or anticipated, 
direct or indirect, advises or counsels another 
as to secular law, or draws or procures or 
assists in the drawing of a paper, document 
or instrument affecting or relating to secular 
rights; or, (c) For a consideration, reward 
or pecuniary benefit, present or anticipated, 
direct or indirect, does any act in a repre- 
sentative capacity in behalf of another tending 
to obtain or secure for such other the pre- 
vention or the redress of a wrong or the en- 
forcement or establishment of a right; or, (d) 
As a vocation, enforces, secures, settles, ad- 
justs or compromises defaulted, controverted 
or disputed accounts, claims or demands be- 
tween persons with neither of whom he is in 
privity or in the relation of employer and 
employee in the ordinary sense; is Practicing 
Law. Nothing in this section shall be con- 
strued to prohibit any person, firm or cor- 
poration from attending to and caring for 
his or its own business, claims or demands; 
nor from preparing abstracts of title, certify- 
ing, guaranteeing or insuring titles to prop- 
erty, real or personal, or an interest therein, 
or a lien or encumbrance thereon. 
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Section 3. Any person, firm or corporation 
who is not a regularly licensed attorney who 
does an act defined in this Act to be an act 
of practicing law, is guilty of a misdemeanor, 
and on conviction must be punished as pro- 


vided by law. And any person, firm or cor- 
poration who conspires with, or aids and 
abets, another person, firm or corporation in 
the commission of such misdemeanor must, 
on conviction, be punished as provided by law. 


A Meeting of Neighbors 


One of the signs of the times is the visit on May fifth by seventy-five Toronto 
barristers and judges bestowed upon the Cleveland Bar Association. An inter- 
esting detail was the investiture of three new judges of the Court of Appeals 
of Cuyahoga County with robes presented by the visitors. An evening session 
was devoted to addresses by Canadians on criminal procedure, penology, civil 


procedure and civil appeals. 


In a number of cities the local bar associations are developing marked 
strength, but in range of interests and in achievements dependent upon pro- 
fessional integration the Cleveland Bar Association appears to be in the lead. 
It will doubtless feel well repaid for its hospitality. 





Texas Bar Faces Hard Problem 


The Texas Bar Association has attained 
the ripe age of fifty years. There are several 
things in the recent history of this associa- 
tion which are of interest throughout the 
country. Owing largely to the vast area of 
the state the building up of a voluntary asso- 
ciation of adequate numbers has been most 
difficult. In 1922 the total membership was 
1044; since then every year has seen a strenu- 
ous solicitation for members; the average of 
acquisitions per year for eight years has been 
266. But the losses, mainly through non- 
payment of dues, has been 1879 members, so 
that the net gain after all this effort is but 
252. It appears that the membership com- 
mittee is able to enroll a number of lawyers in 
the locality where the annual meeting is held, 
but they join mostly out of local pride, and 
pay dues for but one year. Every offort is 
made to collect dues; members who do not 
pay after receiving six dunning lett¢rs are 
visited by a local representative, and after 
that a bank draft is resorted to. This asso- 
ciation follows the practice of striking the 
delinquent member from the rolls finally, 
while some associations wait until several 
years’ dues are unpaid. 

The Association sends the Texas Law Re- 
view, an excellent university publication, to 
every member, at a cost of about $3 each. 
The dues are $6. There are supposed to be 


10,000 lawyers in practice, and now the mem- 
bership is but 1296. Texas is the only state 
which admits the holder of any law school de- 
gree to practice without an examination, and 
this has resulted in recent years in an influx 
of young lawyers who acquired degrees but 
were discouraged after failure to pass the 
entrance examination in another state. They 
are doubtless of a capability equal to begin- 
ners in a number of other states, but in the 
aggregate they have had the bad effect of 
giving the state more practitioners than the 
field can support. 


These facts are taken from _ excellent 
articles in the Houston Bar Journal written 
by Secretary George C. Gaines, Jr., and the 
editor, Mr. David A. Simmons. The Asso- 
ciation has for several years striven to gain 
inclusive organization under statute, but with- 
out success. It has debated vigorously pro- 
posals for changing its form of organization 
and for establishing an office at the state cap- 
ital to serve members’ needs. The editorial 
advocates publishing a newsy journal twice 
a month. It objects to the present custom of 
promoting officers during seven successive 
years until each in turn arrives at the office 
of president, holding that this plan, while af- 
fording experienced officers, tends to discour- 
age members who might be of greater value 
if not shut off from recognition. 
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There is one encouraging development this 
year. The Association established a legis- 
lative lobby and can now boast that of twenty- 
one bills which it supported nineteen were en- 
acted. These successful bills were drafted by 
the Judicial Council, while the remaining two, 
which were defeated, were strictly Associa- 
tidn bills, but still the Association is entitled 
to a share of the credit flowing from the suc 
cess of the Judicial Council measures. 


In view of the tremendous need for bar 
unification in this vast state, and of the obvi- 
ous difficulty of securing passage of such an 
act, the Texas Bar Association should most 
seriously consider the advisibility of promot- 
ing a bar act like that adopted this year in 
South Dakota, which provides for unification, 
but does not purport to give the bar any in- 
creased powers with respect to admissions 
and discipline. The full text of this act ap- 
peared in this Journal for April, 1931. The 
principle underlying this law was first set 
out by Judge Clarence N. Goodwin, chair- 
man of the Committee on State Bar Organ- 
ization of the Conference of Bar Association 
Delegates. Much can be said for it. It gives 
the bar forthright about nine-tenths of the 
powers it needs and permits it to serve the 
courts just as far as the courts desire in 
respect to admissions and discipline. Experi- 
ence in California indicates that the legis- 
latures are very jealous of the power to fix 
qualifications for admission. Progress in this 
field is necessarily slow in all states having 
integrated bars for the sufficient reason that 
a majority of practitioners are not yet con- 
vinced of the desirability of higher educa- 
tional standards. But this should not stand 
in the way of bar unification, with all it 
implies of sufficient revenue and of the op- 
portunity for building up an esprit de corps 
in the profession through a system of electing 
officers which gives the man who stays home 
as much voting power as those who attend 
meetings. 


And, as for discipline, this is a temporary 
affair, looming large when opportunities are 
first given for filing charges against lawyers, 
but steadily receding to a less conspicuous 
position. In a word, the negative side of con- 
trol diminishes and the positive side rapidly 
develops when there is inclusive membership 
and representative government. 





Procedure to Establish a Moratorium 


The reformer who predicates his faultfind- 
ing upon a dogma of human perfectability is 
doomed to disappointment. The millenium, as 
traditionally conceived, would be unendurable. 
In a very real sense, however, there is a mil- 
lenium and we are now enjoying it. And 
criticism, as analysis and as basis for better 
planning, will never be out of date. 





Take one instance of the opportunity law- 
yers have to make their profession appear one 
of reason or one of futility, found in the re- 
marks of Mr. Irwin Donovan at the first meet- 
ing of the Oklahoma State Bar, Feb. 22, 1930. 
The speaker commented on the fact that the 
addresses and discussions appeared to deal 
mainly with admission to practice and means 
for filing charges and ousting lawyers for 
corrupt practices, and said that “I think of 
even more vital importance is some regulation 
of the practice of those who are already in 
and whom we do not expect to oust. 


“The greatest criticism of the bar ° 
is not a criticism of corruption. I think it is 
universally recognized that the bar of Okla- 
homa and the bar of the whole country stand 
out among all people for honesty and integrity 
and good moral ‘character. The corrupt mem- 
ber is, fortunately, the exception. But the de- 
lay which is the subject of criticism through- 
out the country, the law’s delay, the lawyers 
are directly responsible for that, and the law- 
yers directly responsible for it are all the 
lawyers 


“I venture to say that a lawyer who files a 
motion to quash summons, when he hasn’t 
even seen the summons or had, any reason to 
believe that the summons is not perfectly reg- 
ular, doesn’t for a minute imagine that he is 
violating the oath which he took that he would 
delay no man for lucre . There are coun- 
ties in this state where the judge sits only 
approximately once a month. You file a suit 
in one of those counties, even a suit on a 
promissory note, and the first thing you are 
met with is a motion to quash the summons 
and return. In approximately a month after, 
you go down to that county seat for a motion 
docket. The attorney offers no reason why 
that summons should be quashed, and it is 
perfectly regular and he probably never has 
seen it or looked at it, and he gets up and 
states to the court, ‘My motion may be over- 
ruled: give me twenty days to plead further.’ 


“His motion is then overruled and he is 
given twenty days to plead. If the suit is a 
simple one, such as a suit upon a promissory 
note which offers no excuse for filing other 
dilatory motions, the next thing he files is a 
demurrer. Then you are delayed another 
month and possibly two months, because the 
twenty days he has may bring it too close to 
get it on the motion docket, and when his de- 
murrer comes up to be heard again he states 
that the demurrer may be overruled and asks 
for twenty days to answer. 

“He is given twenty days to answer, and 
then—and this to my mind is the gravest 
offense—absolutely knowing that his client has 
no defense to that proposition, he files an 
answer stating that there was no consideration 
for the note or that the note has been paid, 
when he knows that to be untrue. -And those 
things are done by the leading members of the 
bar in all the counties of the state. The filing 
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of such an answer operates to put the case 
upon the jury docket, and there are counties 
in this state where, when a case goes upon 
the jury docket, you are lucky if you have it 
heard in four years, and yet that is done every 
day. 

Followed Horace G. McKeever, vice presi- 
dent of the Oklahoma State Bar, who told 


how the members of the Board of Governors 
were studying their duties. His own attitude 
was one of conservatism, based upon the be- 
lief that the governors should not assume 
responsibility for everything that members do 
and that improvements should .come, not 
through revolution, but by evolution. 





Various Ways of Selecting Judges—I] | 


In the last preceding number of this Journal 
there was a report of the discussion had at 
the annual meeting of the Judicature Society 
on May 6 concerning judicial selection in 
certain states, namely: Illinois, California, 
Maryland, Wisconsin and Massachusetts. The 
remainder of the discussion appears below. 
The remarks of speakers are condensed from 
the stenographic record to the substance only. 


Louisiana’s Experience 


Mr. WALKER B. Spencer, of New Orleans: 
“I do not wish to take anything away from 
California, nor do I want California to take 
anything away from Louisiana. You have 
heard a great deal about California’s Com- 
monwealth Club plan for the selection of 
judges, as it was developed in that state after 
the work done earlier in Louisiana. 

“In 1916 the State Bar Association ap- 
pointed a committee of thirty-five members, 
of which I was chairman, to study the prob- 
lems of judicial selection. Our work ex- 
tended over four years. In Louisiana we 
started out with a system of judicial appoint- 
ments and tenure during good behavior. Then 
we changed to appointment by the governor 
for limited terms. Then came a revolt 
against the results of post-war reconstruction, 
and we went to the extreme of what is called 
popular selection by throwing the judiciary 
into the hands of politicians. We provided 
that our supreme court justices should be 
elected in districts. 

“Neither system was satisfactory and I do 
not believe that either system will be entirely 
satisfactory. If you give the governor full 
appointing power then you get, as we did 
in Louisiana, political appointments and the 
payment of political obligations. If the peo- 
ple have the so-called elective power they do 
not actually exercise it because the majority 
of the electors know nothing about the quali- 
fications which the judicial office calls for, 
or the qualifications of candidates. They 
know no more about the selection of lawyers 
for judicial office than they know about the 
qualifications of civil engineers or doctors, 
and the result is that we have a ‘Cook County’ 


situation, where the political bosses actually 
select the judges, in most of the states of 
the Union. 

“This committee gathered data from every 
state and worked for five years, reaching the 
conclusion that neither the appointive nor the 
elective system unqualifiedly would obtain 
for us what we sought—an independent and 
a free judiciary. Therefore we worked out 
a plan intended to utilize both the appointive 
and the elective systems to such extent as 
they could properly operate. 

“Our committee unanimously agreed on a 
report which submitted to the constitutional 
convention in 1921 a plan whereby the nom- 
ination of judicial candidates should be by a 
judicial council, composed of judges, lawyers 
and lay citizens. That council would nom- 
inate three candidates for each office—four I 
think in the case of supreme court justices— 
and the governor would appoint one from 
this list. Then his nomination had to be 
confirmed by the senate. Judges so selected, 
at the end of their terms, if they wished to 
continue in office, would have their names 
submitted to the voters, with the simple ques- 
tion: Shall he be continued in office? Un- 
less a majority of the voters disapproved, 
that candidate continued. If a majority 
voted against him, then his office was vacated 
and was filled by the council and governor 
as just explained. 

“We provided for removal the usual im- 
peachment method and also removal by an 
address of both houses of the legislature. 

“We missed getting that plan in the new 
constitution by only one vote. If we had 
succeeded, I believe we would have had a 
plan which would have given us a free and 
independent judiciary.” 

CHAIRMAN Goopwin: “Have you hope of 
its adoption at any future time?” 

Mr. Spencer: “I do not know. Our Bar 
Association at its next meeting takes up this 
question. Our friends in California have 
picked up the flag and we now rely with a 
good deal of confidence in what they are 
doing to assist us in Louisiana, but I don’t 
want them to take the flag and say we had 
nothing to do with originating the plan.” 
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THE CHAIRMAN: “One difficulty is that we 
have tended to think of the judicial office 
as being of the same political nature as legis- 
lative and executive, where officers should 
respond to the will of the people. But the 
judicial office is essentially different. It does 
not determine policies of government but 
decides cases on the basis of the law as it 
exists and is laid down by the other two de- 
partments of government. It cannot even 
execute its own decisions. It should be free 
from the political forces which are natural 
to the legislative and executive branches. 
And qualifications for the judicial office are 
beyond the comprehension of the mass of 
voters. That is why the politicians step in 
to do what the people cannot do directly. 
Somebody must do it for them, and it should 
be done by their lawfully constituted and 
responsible agents, not by the politicians who 
are responsible only to their need for build- 
ing up their own power. 

“And we should separate to some degree 
this matter of selection of judges from the 
important matter of their tenure. Whether 
judges should be retained after fair trial is 
a question that the people as voters may be 
able to determine successfully, and where 
they have this power they have a strong 
hold on the situation. But under our system 
of popular election the people do not directly 
say whether this judge, or that, shall be re- 
tained. They are asked to make a choice 
between the incumbent and other candidates, 
so that a confused issue is presented. The 
system is most unfair to faithful judges and 
prejudicial to the service rendered to the 
people. It makes the office of judges one full 
of risk to the incumbent and sometimes de- 
prives the service of excellent judges.” 


New York City and State 


Mr. Watpo G. Morse, of New York City: 
“In some of our judicial districts one party 
is strongest, in some of them another party. 
Often nomination by one party is equivalent 
to election. In my opinion, no self-respecting 
judge will run in a primary save when ameli- 
orated by an advance convention, extra-legal 
but effective. Some fifty years ago in one of 
the rural districts, where one party was al- 
ways in the ascendency, two members of the 
other party were put on the bench, under a 
popular revolt, and both served with distinc- 
tion. It never happened again. In New York 
City frequently, through bar influence, when 
a judge appointed by the governor to fill a 
vacancy has served well he is nominated by 
both parties. But the story I wish to tell is 
personal. 

“T would define the judicial organization in 
certain districts in New York under the party 
system as a proprietary institution—strictly 


proprietary. A few years ago I had a client 
who was a lawyer and had become president 
of a trust company. This man, with an old 
English name, a member of the Mayflower 
Society, said: ‘You must be a judge of the 
supreme court. You need serve but four or 
five years and then you can be called judge 
all your life.’ I said, ‘Well now, what is the 
assessment?’ and he replied: “The assess- 
ment for nomination to the supreme court is 
$100,000.’ I said, ‘I have not $100,000 for 
that purpose. He replied: ‘Never mind, 
Waldo, I will put it up for you.’ I had no 
hankering for such a judgeship, but that is 
the way it works.” 

THE CHAIRMAN: 
court of appeals? 
court of appeals?” 

Mr. Morse: “We have a magnificent court 
of appeals because neither party, has complete 
control of the state and hence nomination is 
not equivalent to election. And we have ex- 
cellent supreme courts throughout the state, 
and even in Manhattan (New York County), 
which constitutes the first district of New 
York City.” 

THe CHAIRMAN: “May I ask whether a 
number of the judges of your court of ap- 
peals were brought to that court originally 
through appointment by the governor?” 

Mr. Morse: “A considerable portion of 
them—yes.” 

THe CHAIRMAN: “Does the direct primary 
apply to the court of appeals?” 

Mr. Morse: “It is universal in the state, 
but ameliorated by pre-primary party conven- 
tions. I would not be understood as minimiz- 
ing the ability and character and standards 
of the judge of our supreme court, or of even 
some of the inferior court judges. Many of 
the appointed judges of the minor courts in 
the City of New York are excellent men, and 
I have never felt any hesitancy in going be- 
fore any supreme court judge.” 


“May I ask about your 
Have you not an unusual 


Non-Partisan Ballots in North Dakota 


Cuier Justice CuristiaAnson, of North 
Dakota: “In my state since 1909 party lines 
have been eliminated on the ballots for choos- 
ing judicial, county and school officers. I 
was interested in the statement about Louis- 
iana, for in North Dakota also there is virtu- 
ally but one party. But, owing to the fact 
that there is nothing on our judicial ballots 
to indicate party affiliation we have three 
staunch Democrats on our supreme court of 
five members. Party affiliation has nothing 
to do with judicial elections and politics has 
nothing to do with it. 

“We have primary elections and the two 
highest candidates in the primary have their 
names placed on the final ballot. This has 
to be done even though one candidate has 
received ten times as many votes in the prim- 











ary as any other, as was actually the case 
about two years ago. 


“We adopted Minnesota’s plan for a bar 
primary in 1920 and since then there has been 
no instance of failure of the candidates ap- 
proved by the bar to receive an overwhelm- 
ing vote at the general election. Before that 
there was an occasional attempt by the bar 
to make recommendations as to judicial can- 
didates which became part of the political 
campaign. Since our bar acquired by statute 
inclusive organization and adopted the plan 
of merely announcing the result of the bar 
primary, the result reaches the voters through 
the press, there is no resentment of bar in- 
fluence, as formerly, and in every case the 
candidate approved by the bar has been 
elected. The bar has always preferred the 
sitting judge if he is a candidate.” 


Good Feature of California Primary Law 


Mer. O. K. Cusnine, of San Francisco: 
“In California we also have the non-partisan 
ballot and the primary, but a candidate who 
receives a clear majority of the votes in 
the primary is declared elected, which sim- 
plifies matters and saves the candidate from 
further effort. While California is nomin- 
ally a Republican state three of our seven 
supreme court justices are Democrats. One 
was appointed to a vacancy, but the other 
two were elected after offering their names 
in the primary. They are elected by the 
state at large.” 


Separate Election Not Favored 


Hon. Cart Cuinpsiom, of Chicago. “City 
Council members in Chicago are elected on 
a non-partisan ballot and one who receives 
a majority of the votes at the primary is 
thereby elected. Somebody suggested here 
that judicial elections should be held apart 
from other elections. Our experience in 
Chicago is against that plan. A _ separate 
judicial election brings out but a small vote 
and gives a controlling influence therein to 
the politicians. In the Chicago Municipal 
Court judges are chosen at the general elec- 
tion, their names being on a separate ballot. 
Our experience supports the view that this 
works better than to have a separate elec- 
tion, even when there is a landslide at the 
general election. . 


“And another observation by one engaged 
in practical politics: I do not think that the 
primary system brings out better candidates 
than any other system. If we could have the 
old style nomination by delegates in a con- 
vention and bring back some of the old party 
responsibility and leadership that we had 
in former years, there is no question but 
that we would get better results. 





78 JOURNAL OF THE 


“But the people have been nominating can- 
didates for so long, and made so many poor 
nominations, that I doubt if the convention 
system could, for a considerable time, bring 
us better results. The party leaders, under 
the primary system, know that they can put 
things over that they could not put over 
twenty-five years ago. 


“TI have been referring to the primaries for 
nominating Municipal Court judges. The 
Chairman has spoken also of the nomination 
of Circuit and Superior Court judges by the 
party committee members chosen in the wards 
of Chicago and the country towns of Cook 
County. In the convention for this purpose 
the committee members cast votes proportion- 
ate to those cast in their wards and towns. 
I think it should be conceded, in justice to 
the politicians, that the Circuit and Superior 
Court judges pretty generally like this sys- 
tem for it enables them to escape the burden 
of a primary with its expenditures.” 


Bar Recommendations Not Heeded 


Mr. Lessinc RosentHat, of Chicago: 
“Some years ago we had an election for the 
circuit court. Judge Adams, who had served 
eighteen years on the bench, and had been 
appointed by the supreme court to a place 
on the appellate court, led in the bar primary. 
But he was defeated at the special judicial 
election, and two other able judges recom- 
mnded by the Bar Association were defeated. 
One of them, Judge E. O. Brown, had served 
even longer than Judge Adams. The notable 
thing about this election was that only twen- 
ty-nine per cent of the electorate voted at 
this election. This shows why we are op- 
posed to a separate day for voting for judges. 
It brings out a small vote, and even at that 
the recommendations of the Bar Association 
are not followed. It is a fact that we have 
Bar Association candidates and separate ju- 
dicial ballots in the case of Municipal Court 
candidates, but at the last election the can- 
didate recommended by the Bar Association 
was defeated. Bar Association recommenda- 
tions, though they carry weight with the 
newspapers and generally are endorsed by 
the papers, do not always succeed.” 

The meeting concluded with consideration 
of the proposed committee for the study of 
judicial selection and tenure, in conjunction 
with the National Municipal League and the 
Institute of Law of Johns Hopkins University, 
which was given approval. Chief Justice 


Carrington T. Marshall, of Ohio, expressed 
the need keenly felt by the bench and bar in 
his state for such a study, giving full in- 
formation as to all forms of choosing judges 
and retiring them in all states, with opinions 
from those best qualified to pass on results. 























Federal Judges—Appointment, Supervision, and 
Removal—Some Possibilities Under the 
Constitution 


By Burke SHARTEL* 


This article is the last of a series pointing 
out faults in the organization of the federal 
bench, and proposing changes to correct them. 
Briefly, the changes proposed are as follows: 
(1) Judicial appointment of district and cir- 
cuit judges; (2) Judicial supervision of dis- 
trict and circuit judges; (3) Judicial removal 
of unfit district and circuit judges. To each 
concrete proposal one paper is devoted. As 
to each, the writer undertakes to show that 
the change proposed is desirable, and is pos- 
sible without constitutional amendment. The 
present article is 


PART III 


JUDICIAL REMOVAL OF UNFIT DIS- 
TRICT AND CIRCUIT JUDGES 


(1) Inadequacy of Impeachment 


Impeachment, the only method of remov-’ 


ing unfit judges expressly provided for by 
the constitution,? is quite inadequate to this 
end. As a means of elimination, it is too 
narrow in scope. It is available only as a 
method of dealing with cases of misconduct 
and presumably only with cases of rather 
serious misconduct. A judge can not be im- 
peached because he becomes disabled to per- 
form his duties. And even as a means of 
removing unfaithful judges, impeachment i: 
not effective. An impeachment proceeding 
is cumbersome; it entails a huge cost in time 
and money. The house of representatives is 
not equipped to investigate questions of judi- 
cial misconduct. The senate is too large to 
act in a judicial capacity, and is not organ- 
ized in a manner calculated to preclude par- 
tisan bias. The houses of congress do not 
meet frequently enough, or have the time 
along with their other duties, to give judicial 
disciplinary cases the immediate attention and 
careful consideration which they deserve. As 
Bryce has said, “Impeachment * * * is the 
heaviest piece of artillery in the congressional 
arsenal, but because it is so heavy it is unfit 
for ordinary use. It is like a hundred-ton 

*Continued from the June issue 

2 Art II, sec. 4. “The President, Vice-President 
and all Civil Officers of the United States shall be 
removed from Office on Impeachment for, and Con- 
viction of, Treason, Bribery, or other High Crimes 
and Misdemeanors.” 

Civil officers, of course, includes judges. And 


most of the impeachment proceedings tried, or at- 
tempted, have related to judges. 
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gun which needs complex machinery to bring 
it into position, an enormous charge of pow- 
der to fire it, and a large mark to aim at.’ 
And President Jefferson referred to impeach- 
ment as a “bungling way of removing judges” 
—“an impracticable thing—a mere scare- 
crow.”° Indeed the need for a broader and 
more effective remedy is admitted by every- 
one who has considered the matter.” 


Most officers of the United States are sub- 
ject to compulsory retirement in other ways. 
Is it not possible to retire judges otherwise 
than by impeachment? Certainly if need is 
any basis for recognizing power, it is sub- 
mitted that the authority must exist, at least 
potentially, somewhere in our government. 
Suppose, for example, a judge becomes in- 
sane or deaf, or otherwise permanently dis- 
abled; or passes the age when he can per- 
form his duties properly. What is to be done 
if he will not resign?® Is there no power 
under the constitution to retire him? Is it 
impossible for congress to authorize his re- 
tirement in a proper proceeding? Or suppose 
he is convicted of a serious crime and im- 
prisoned in the penitentiary. Must he con 


51 Bryce, AMERICAN COMMONWEALTH, 208. 

6 Quoted in 1 Warren, THE SUPREME COURT IN 
UNITED STATES History, 295. Even if his remark 
was provoked by the failure of a political impeach- 
ment (Chase), it is none the less accurate as a 
statement of fact. 

7See 1 Bryce, AMERICAN COMMONWEALTH, 208; 
Foster, op. cit. supra note 1, 630; Mitter (Mr. 
Justice), CONSTITUTIONAL LAW, 217; SIMPSON, op. 
cit. supra note 1, 71-77; CARPENTER, op. cit. supra 
note 1, 142-3; Dopp, op. cit. supra note 6, 574-576, 
822-826; Sronr (Mr. Justice), Law aNp Its Ap- 
MINISTRATION, 187; Potts, “Impeachment as a Rem- 
edy,” 12 Sr. Louis L. Rev. 15; WiLLouGHBy, PRIN- 
CIPLES OF JUDICIAL ADMINISTRATION, 392 et seq. 
And cf. Pound, “Justice According to Law,” 13 CoL. 
L. Rev. 696, 14 ibid. 1, 103, esp. at 1 et seq. 

8It has been a frequent cause of complaint that 
federal judges remain on the bench after they be- 
come disabled or superannuated. Frost, “Some 
Remedies for Judicial Recall,” 50 Am. L. Rev. 801. 
In fact, in 1919 Congress recognized the justice of 
the complaint by providing that the President of 
the United States may appoint additional circuit 
judges in those circuits or districts where he shall 
find that the sitting judge, though eligible to retire 
on pension, is unable to handle the business of his 
court effectively but does not retire; when an ad- 
ditional judge is so appointed, he is to enjoy seni- 
ority of rank and authority over the sitting judge. 
40 Stat. 1157. The constitutionality of this statute 
is very doubtful: probably a proper judicial author- 
ity could be authorized to deprive a federal judge 
of his rank and authority in this manner, but it 
does not seem that the chief executive can be in- 
vested with this power. Cf. an article entitled 
“Retirement and Supersession of Federal Judges,” 
5 Const. Rev. 240, and the discussion of legal and 
constitutional questions in the last part of this 
paper. 
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tinue to hold his place until he is ousted by 
the slow processes of impeachment? Or sup- 
pose he is consistently guilty of arbitrary and 
highhanded conduct on the bench. Or sup- 
pose he utterly neglects his work. Or sup- 
pose he accepts another office that is incom- 
patible with his judgeship. Or suppose he 
ceases to reside in his district as required by 
law. Or suppose he becomes a citizen of a 
foreign country, or accepts a title or honor 
of a foreign state, contrary to the express 
prohibition of the constitution. Is there no 
power to declare his office vacant unless and 
until Congress acts? Courts have always in- 
sisted on the necessity of a fit bar and as- 
serted a power to disbar attorneys who prove 
unworthy of public trust. The fitness of the 
judiciary is surely no less important to the 
administration of justice than the honesty of 
the bar. The public has a choice of the at- 
torneys who serve it; as to them an open 
market prevails. But the public can not, in 
general, avoid having its cases heard by the 
sitting judge. The president of the United 
States has the power to remove his inferiors 
in the executive branch—a power based 
largely on the need for fitness and efficiency 
in that branch. There is not quite the same 
necessity for harmony of opinion within the 
judicial branch as within the executive, but 
granted that a judge has shown himself unfit 
to perform his duties, it is no less needful to 
displace him than to get rid of an unfit post- 
master. As a matter of fairness to the pub- 
lic, unfit judges should be subject to retire- 
ment like other unfit public servants pro- 
vided, of course, that a method of removal 
can be devised which does not destroy ju- 
dicial independence.’? 


(2) Measures Proposed: Removal of Unfit 
Judges by Judicial Action—Dis- 
ability Pensions 


The federal bench should be authorized to 
remove its own unfit members. For example, 
the circuit courts of appeals might be consti- 
tuted permanent disciplinary courts with juris- 
diction to remove district judges in their re- 
spective circuits, for misbehavior, permanent 


11It is not absolutely clear that Congress can 
impeach for all these grounds. Probably all of 
them can, by a broad interpretation, be brought 
within the phrase “high Crimes and Misdemeanors.” 
Congress has, in fact, declared by statute that the 
practice of law by a federal judge is a “high mis- 
demeanor,” U. 8S. C. title 28, sec. 373, Jud. Code 
258; and has made the same declaration regarding 
the failure of a judge to reside at the place re- 
quired by law. U. S. C. title 28, sec. 1, Jud. Code 
sec.1. And see impeachment charges against Judges 
Swain and Busteed, based on the failure to reside 
in their respective districts as required by law. 
(Hinps’, op. cit. supra note 1, sec. 2476, and 2512.) 

12 The disabled judge should, as a matter of 
policy, be retired with pension. In fact it is prop- 
ably true that he can not be retired (as a matter 
of constitutional right) without the payment of full 
salary for life. See infra discussion of legal and 
constitutional topics. 


disability, and other sufficient causes. The 
members of the conference of senior circuit 
judges might be made a similar disciplinary 
court, with power to remove circuit judges. 
As an alternative proposal, it might be worth 
while to consider vesting this disciplinary 
power in one or more special disciplinary 
courts, appointed by the Chief Justice from 
the federal bench. But the details of such 
schemes need not detain us; it is only meant 
to suggest the general idea of allowing the 
judiciary branch an opportunity to keep it 
own house in order.'* 


It might be objected that such powers of 
removal strike at judicial independence. But 
why should one feel any concern in this re- 
gard? The judiciary has always been ready 
to guard jealously the independence and pre- 
rogatives of its several members.’* Judicial 
removal of judges has been in vogue in Ger- 
many and France for a considerable while; in 
fact, in those countries the guarantee that 
judges may be removed only by a judicial 
body is regarded as the very charter of judi- 
cial independence. In England, the lord chan- 
cellor acting alone has had power to remove 
county judges for “misbehavior” or “inability.” 
ever since the system of county courts was es- 
tablished in that country. Every day our dis- 
trict and circuit courts, in the exercise of their 
ordinary jurisdiction, are deciding questions 
of as great import to the public, and to par- 
ticular individuals, as the question of the 
fate of an offending or disabled judge. Surely 
such courts or judges drawn from them, hav- 
ing a personal interest in security of tenure, 
can be trusted to exercise fairly and not too 
readily the power to remove unfit members of 
the district and circuit bench. 


The advantages of removal by judicial tri- 
bunals are several. Such bodies are equipped 
to try cases and can dispose of them at less 
cost of time and money than the senate. 
Judges, despite their conservatism, have an in- 
terest which the senate does not have, in rid- 
ding the bench of men who are a discredit to 
it. Judges have clearer notions of correct 
judicial standards than the senate; they can 
appreciate better the difficulties surrounding 
the judge who is charged with a breach o: 
duty; and they can estimate better the indi- 
vidual judge’s record and capacity. A judi- 
cial hearing ought to be fairer and more im- 
partial than a hearing by the senate in which 
considerations of politics, or friendship or 


13If its abolition were practicable, there is no 
reason why impeachment should be abolished. Ju- 
dicial removal is suggested only as a concurrent 
remedy. Even the remote threat of impeachment 
may serve as a salutary check on flagrant miscon- 
duct. Foster, CONSTITUTION, 630-31. 

14 Good examples of this jealous regard for judi- 
cial independence may be seen in the manner in 
which courts have insisted upon their powers to 
commit for contempt; and in the doctrines which 
courts have developed exempting judges from civil 
and criminal liability for official misconduct. 
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enmity, too readily overshadow questions of 
the guilt or innocence of the accused. 
And finally, the judicial removal tribunal 
could be safely invested with the power 
to suspend an accused judge pending hear- 
ing on serious charges—an important power, 
as far as the public welfare is concerned, 
but one which the senate cannot exer- 
cise under the constitution.?7 


Without undertaking a general discussion of 
the ways in which judicial removal proceed- 
ings might be initiated (e. g., by the attorney- 
general, by local bar association action, by 
petition of a certain number of attorneys, etc.) 
it is worth urging here that the chief justice 
be invested with the power to start such pro- 
ceedings. This power in his hands would 
first of all be useful by way of enforcing his 
general disciplinary control over all inferior 
judges. But more important, it would enable 
him to bring about resignations in many cases 
of misconduct, disability, or inefficiency, by a 
mere suggestion that the incumbent resign. 
This would be a most effective weapon in the 
hands of the chief justice because it might 
be used entirely “inside the family.” The ad- 
vantage of having the disabled or superannu- 
ated judge resign instead of being removed 
is obvious. And while the public is not in- 
terested in saving from disgrace a delinquent 
judge as such, there are also distinct advan- 
tages in allowing such a judge to resign be- 
fore public charges are made—the disciplinary 
tribunal is spared the trouble of a trial, the 
judicial system is saved from unnecessary in- 
jury to its public credit, and resignations may 
be obtained in cases where conviction would 
be difficult or doubtful. Impeachment by con- 
trast, has the advantage of full publicity from 
the moment when a charge of misconduct is 
first made on the floor of the house. Even if 
the accused judge is deservedly exonerated, 
his effectiveness and public standing are al- 
most sure to be impaired. The advantage of 
having the chief justice deal privately with 
such matters, at least in the preliminary stages, 
seems so clear that it is likely if he once be- 
gan to do this, the house of representatives 


17If Congress can confer jurisdiction to remove 
judges at all, it seems clear Congress can also con- 
fer jurisdiction to make interlocutory orders of sus- 
pension. The latter is a form of jurisdiction which 
is necessary and proper to make the judicial power 
to remove effective. Our conclusion in this regard 
is supported by two lines of authority: First, 
legislative power to provide for removal is ordinar- 
ily held to include legislative power to provide for 
suspension. McAllister v. United States, 141 U. S. 
174; State v. Lingo, 26 Mo. 496; Allen v. State, 32 
Ark. 241; Maben v. Rosser, 24 Okla. 588, 103 Pac. 
674; State v. Medler, 19 N. M. 252, 142 Pac. 376; 
Griner v. Thomas, 101 Tex. 36, 164 S. W. 1058. 
Second, authority to remove is generally held to 
include authority to suspend. Thus the President 
or the head of a department, who has authority 
to remove officers appointed by him, can also sus- 
pend such officers. McAllister v. United States, 
supra; Burnap v. United States, 252 U. S. 512. 
And see Martin v. Dodge County, 146 Minn. 129, 
178 N. W. 167, and cases therein cited. 


would soon get in the habit of referring most 
complaints against judges to him for investi- 
gation and action. 


An essential feature of any scheme for elim- 
inating disabled judges is the grant of a pen- 
sion. This holds true equally whether disabled 
judges are to be eliminated by judicial action 
or otherwise. Without a pension provision, 
no method of removal for disability will be 
successful in practice. The federal govern- 
ment now pays a pension to its judges who 
retire at 70 years of age after ten years of 
service. But it makes no provision at present 
for those judges who become disabled before 
the age of 70 or before ten years of service 
have been completed. This is a serious omis- 
sion. It might be rectified at small cost and 
with great profit to the federal judicial sys- 
tem.2° A promised pension makes it possible 
for the judge himself to quit voluntarily when 
he feels that he can no longer exercise his 
functions effectively. Resignation is in every 
respect the most satisfactory method of elim- 
ination. It is good policy to encourage the 
resignation of those who can no longer serve. 
A promised pension makes it possible for a 
disabled judge’s own colleagues or for those 
persons responsible for judicial administra- 
tion, to bring pressure to bear upon him to in- 
duce him to resign, even if he himself be not 
inclined to do so. And the provision for a 
pension renders the task of compulsory re- 
moval, whenever it becomes necessary, less 
difficult and brutal. Without a disability pen- 
sion, removals for disability simply will not 
be made. A sense of decency or charity re- 
strains all immediately concerned—bench, bar, 
and administrative authorities—from ousting 
the judge who is without independent income 
and not eligible for a pension. 


(3) Legal and Constitutional Questions 


The constitution was written in the light 
of English constitutional experience. English 
institutions serve as its background. English 
constitutional material has always been liber- 
ally drawn upon in the process of construing 
its various provisions. Accordingly, it will be 
well to begin by showing what were the meth- 
ods of removal existing in England at the 
time our constitution was adopted. This will 
help to set our particular topic—removal of 
judges by judicial action—in the correct per- 
spective. Time can be saved in making this 
exposition if each of the English methods of 
removal as it is mentioned is also brought into 
relation with the separation of powers doc- 


25 Shartel “Judicial Pensions,” 27 Mich. L. Rev. 
134. The federal government might provide a $1,000 
annuity for each disabled judge at a cost of about 
$60 per annum for each judge in actives service. 
However, it is probable (as will be shown in the 
last part of this article) that a disabled judge can 
not be deprived of his full salary; his pension in 
case of compulsory retirement would have to be the 
same as his salary. 











trine of our constitution. This doctrine rep- 
resents perhaps the greatest single departure 
from English precedents made by the framers 
in planning a general government for the 
United States. To the extent that any fea- 
ture of the English constitutional system can- 
not be reconciled with this doctrine, it pos- 
sesses for us only a passing historical inter- 
est. Several methods of removal known to 
the English constitution are incompatible with 
the doctrine. Accordingly, by bringing them 
into relation with it, we are enabled to discard 
much of the English material as irrelevant 
and clear the way for the consideration of 
more specific constitutional questions to fol- 
low. 

There were in the English constitutional 
system three types of removal which one 
might call in modern terms legislative, execu- 
tive, and judicial, respectively. First, of the 
legislative type, there were three: Parliament 
might remove a judge by bill of attainder 
(or bill of pains and penalties), or by im- 
peachment, or by address to the king, (a form 
of joint resolution).2° Of these three, the 
bill of attainder is specifically forbidden by 
our constitution ;?7 impeachment is adopted 
and retained; while the last, removal by the 


king on an address by parliament, has no’ 


counterpart in our system and must be taken 
to have been impliedly prohibited by the con- 
stitution.2* The separation of powers doctrine 
stands in the way of any legislative removal 
of executive and judicial officers, except as 
such removal is expressly authorized in the 
one form—impeachment.?® Second, the king 
had power, before the act of settlement 
(1700), to remove judges of the superior 
courts. This power might properly be called 
an executive power of removal, though the 
power really depended on the form in which 


26 Impeachment: Carter, A History or ENGLISH 
Courts (5th ed.) 61-67; Foster, CoNsTITUTION, 506- 
508; Simpson, FepeERAL IMPEACHMENTS, 5-7, 81-190; 
4 Bu., Comm., *259-261; Attainder: Srory, ConstTI- 
TUTION, secs. 1343-4, citing authorities; CARTER, op. 
cit. supra 67. Address: This form of removal 
was established by the Act of Settlement, 12 and 13 
W. III, ch. 2, sec. 3 (1700) which provided that 
judges of the higher courts should hold office during 
good behavior, but that “upon the address of both 
Houses of Parliament, it may be lawful to remove 
—s See to same effect, Judicature Act, 1875, 
sec. 

27 Art. 1, sec. 10. 


28 Among other reasons, the fact that removal by 
address was proposed in the Constitutional Conven- 
tion and was expressly rejected, gives support to 
this view. 2 FAarRRAND, RECORDS OF THE FEDERAL 
CONVENTION, 428-429. 

29 Myers v. United States, 272 U. S. 52, 116, 161; 
Marshall v. Gordon, 243 U. S. 521: Kilbourn v. 
Thompson, 103 U. S. 168; Kendall v. United States, 
37 U. S. (12 Pet.) 524, 610; ef. Evans v. Gore, 
252 U. S. 245. And the records of the Convention 
clearly show that the framers of the Constitution 
intended each of the three great branches to be 
independent of control by either of the others. 1 
F'ARRAND, RECORDS OF THE FEDERAL CONVENTION, 119, 
Lee: tat 2 ibid., 34-36, 41-45, 73-83, 389, 427, 499, 





82 JOURNAL OF THE 


patents to judicial office were commonly 
granted, to wit, “during the king’s pleasure,” 
which in effect, meant that his patentees were 
removable at will.2° But whether or not this 
royal power was, strictly speaking, a common- 
law removal power, it is clear that no such 
power has ever existed under our constitu- 
tion. The separation of powers doctrine again 
stands in the way. The framers of our con- 
stitution clearly meant the judiciary to be in- 
dependent of presidential control.** The 
president only has the power to appoint 
judges. And the power to appoint does not in 
this instance involve a power to remove; the 
granted power is to be strictly construed be- 
cause it cuts across the line between execu- 
tive and judicial functions.“ The president 
can exercise no power as regards judges ex- 
cept a power expressly vested in him by the 
constitution. Third, the English constitution 
knew certain judicial proceedings for the for- 
feiture of office. Judges and other officers, 
holding “during good behavior” by patent 
from the king, were removable on sctre facias 
in the king’s bench.** Persons in lower official 
positions, not holding by patent from the king, 
were subject to ouster by a proceeding in the 
nature of quo warranto.* Both forms of 


30 The misuse of this power for political ends 
resulted in the passage of the Act of Settlement 
by which judges were given tenure during good 
behavior. Supra note 26. 1 HoL_pswortTH, HisTory 
or ENGuisH Law (3d ed.) 195; Strory, CONSTITU- 
TION, secs. 1607-8; 6 Foss, JupDGEsS oF ENGLAND, 
114 et seq., 216, 399; 7 ibid. 4, 51, 151, 157, 170, 
288, 308, 313; 8 ibid. 198-199. 


31 There can be no doubt of the purpose of the 
framers to make judges independent of executive 
control. (See authorities supra note 29.) The 
purpose is especially obvious when the grant of 
good behavior tenure is considered in the light of 
the struggle for judicial independence in England. 
(See authorities in note 30.) This purpose has al- 
ways been taken for granted by the Supreme Court. 
McAllister v. United States, 141 U. S. 201: Myers 
v. United States, 272 U. S. 52, 154-158. For this 
reason, the validity of the statutue enabling the 
President indirectly to force the retirement of 
superannuated judges (see note 8 supra) is very 
doubtful. 

32 See cases cited supra, notes 29 and 31. 


33 Regarding forfeiture of superior judgeships 
held during good behavior, see 4 Co. INst. 117; 
W. Jones Rep. 228, 230; 6 Foss, JupGes or ENc- 
LAND, 210; 7 ibid. 51; and authorities cited infra, 
note 82. Perhaps jurisdiction to forfeit judgeships 
of the higher courts was abolished, and “address 
to the King” made the exclusive method of removal 
from such judgeships, by the Act of Settlement 
(1700) or by later statutes dealing with judicial 
tenure. 9 HaLsBury’s LAWs or ENGLAND, 62, 64; 
Broom, CONSTITUTIONAL Law, 525, 789; RIpGEs 
CONSTITUTIONAL LAW OF ENGLAND, 34 ed., 160. 
But the better opinion is that neither the Act of 
Settlement nor the later legislation did have this 
effect. 7 Hatspury’s Laws or ENGLAND, 22; 
Topp, PARLIAMENTARY GOVERNMENT IN ENGLAND 
(Walpole’s ed.) 191 et seq.; 2 ANSON, LAW AND 
CUSTOM OF THE CONSTITUTION (1892 ed.) 204-5. 
In any event, modern English legislation, limited 
in application to a certain class of judges, can 
hardly be held to alter general doctrines of the 
common law according to which all judgeships 
were forfeitable for sufficient cause. And in Eng- 


land, the power to declare inferior judgeships for- 
feited, still belongs to the King’s Bench Division. 
(See infra note 34.) 

341 Topp, PARLIAMENTARY GOVERNMENT IN ENG- 
LAND (Walpole’s ed.), 198, 199; Broom, ConstTiTU- 
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action were known as proceedings to declare 
a forfeiture rather than as proceedings to 
remove. But the name hardly matters. The 
causes of forfeiture were just those in which 
we are interested, misconduct and neglect of 
duty ;*5 and the judgment of ouster, essential 
to complete the forfeiture, was not different 
in substance and effect from a judgment of 
removal. These common-law forfeiture pro- 
ceedings, at least as far as they relate to 
judicial offices, are obviously not affected by 
the separation of powers doctrine of the con- 
stitution.*® The doctrine does not reach re- 
moval powers operative entirely within one 
of the three great branches of the govern- 
ment; it does not affect executive power to 
remove inferior executive officers, or judicial 
power to remove judicial officers. While the 
doctrine does impliedly abolish every legis- 
lative or executive method of removing judges 
known to the English system except impeach- 
ment, it does not stand in the way of re- 
moval of judges by judicial action. 


After these preliminary observations to 
show the methods of removal which existed 
at common law, and the extent to which they 
collide with the doctrine of separation of 
powers, there only remain to be discussed 
three constitutional questions touching spe- 
cifically judicial power to remove judges: 
(a) Is the removal of unfit judges a proper 
judicial function? (b) Does the grant to the 
house and senate of power to remove judges 
by impeachment operate as a prohibition of 
removal by judicial action? (c) How far 
does the constitution define the causes for 
which judges may be removed? 


(a) Is the Removal of Unfit Judges a 
Proper Judicial Function? 


This question must be answered because, 
generally speaking, the constitution not only 
prohibits each branch of our government from 
acting or interfering in the sphere of another 
but it also limits each branch of its own 
sphere by making a definite grant to it of a 
certain kind of power. In this sense, the 
constitution grants to the judiciary branch 
only judicial power; and for this reason one 
must ask—Is the power to remove officers a 
proper judicial power? It is submitted that 
the power is clearly judicial. The power may 
be so characterized in any or all of three 


TIONAL Law, 791; Reg. v. Marshall, 4 El. & BI. 
475; a se Ramshay, 18 Q. B. 173, and authori- 
ties cited infra note 82. 

35 As to causes for which a good behavior tenure 
office could be forfeited at common law, see au- 
thorities cited infra note 82. 

36 And apparently, the separation of powers 
doctrine does not stand in the way of judicial de- 
termination that an executive or legislative office 
has been forfeited by misconduct or neglect of the 
incumbent. Such determination of a controversy 
over title to an office is a strictly judicial act. See 
infra, title “Is the Removal of Unfit Judges a 
Proper Judicial Function?” 


senses. In regard to judicial offices in par- 
ticular, this may be called a judicial disciplin- 
ary power; or it may be called a judicial ad- 
ministrative power. Power to remove judges 
is in these two senses analogous to, and sup- 
plementary of, the supervisory power which 
has already been dealt with in Part II of 
this paper. Power to remove is a logical and 
necessary extension of the power to super- 
vise. Nothing need be added here to the argu- 
ments already made to support supervisory 
power over inferior judges; those arguments 
tend to sustain equally the present contention 
that the power to remove unfit judges is a 
proper disciplinary or administrative attribute 
of the judiciary branch. 


But the judicial character of the power to 
remove need not be sustained by those argu- 
ments alone; a forfeiture proceeding (or a 
proceeding to remove) is judicial in a third 
and more usual sense of that term.** Such a 
proceeding involves a justiciable dispute; it 
involves a decision of controverted questions 
of law and fact; it involves a controversy be- 
tween the state and an office-holder regarding 
the title to his office. ‘Moreover, what powers 
are judicial in character is largely a matter 
of precedent; and there is no lack of prec- 
edent for the proposition that courts can 
exercise jurisdiction to declare judicial and 
other offices forfeit for misconduct or neglect 
of duty.*° The English authorities already 
cited sustain this proposition directly and 
there are similar decisions from many of our 
states. It is also uniformly held by the state 
courts, construing constitutional clauses which 
authorize the legislature to provide by law 
for the removal of inferior judges and other 
inferior officers, that a statutory provision for 


38 Quo warranto, or some statutory modification 
of it, would probably be regarded as the proper 
form of proceeding to forfeit under the practice in 
this country. 


40 This jurisdiction was recognized on one occa- 
sion by the Attorney-General and the House of 
Representatives. In 1796 the House of Represen- 
tatives received a petition for the impeachment of 
Judge George Turner of the Northwest Territory. 
The House referred the petition to the Attorney- 
General for his opinion. ‘The Attorney-General 
rendered an opinion in which he declared that a 
judge holding office during good behavior “may be 
prosecuted in three modes for official misdemeanors 
or crimes: by information, or by an indictment 
before an ordinary court, or by impeachment be- 
fore the Senate of the United States.” Obviously 
“information” here meant quo warranto. From 
the records it seems that the House of Repre- 
sentatives accepted this opinion as correct and left 
the charges against Judge Turner to be dealt with 
by the territorial authorities; whether the latter 
proceeded by information or indictment does not 
appear. HIND’s PRECEDENTS OF THE HouUsE or 
REPREESENTATIVES, sec. 2486, 

The dearth of direct judicial authority recogniz- 
ing or refusing to recognize this jurisdiction is ex- 
plained in the next paragraph of the text. 

Burton v. United States, 202 U. S. 344, 369-70, 
might, on a superficial reading, be understood to 
hold that the federal courts are constitutionally 
forbidden to exercise jurisdiction to declare offices 
forfeited. But this view would be an utter mis- 
conception of the effect of the decision. Senator 








removal by judicial action is valid. This view 
seems tantamount to holding that the removal 
of officers is at least properly, if not neces- 
sarily, a judicial function. Furthermore, 
English and American courts including the 
federal courts, have always exercised jurisdic- 
tion in quo warranto to determine the title to 
public officers. The federal courts, in quo 
warranto, are prepared to oust wrongful in- 
truders from office; they also decide in this, 
or other proper actions, whether an incumbent 
has been validly removed from office by the 
president or other superior authority. They 
decide whether or not the office-holder has 
forfeited his office by acceptance of an in- 
compatible office. They determine whether he 
has put an end to his official status, or his 
powers, or his liabilities, by his own purported 
act of resignation. It can not reasonably be 
maintained that jurisdiction to decide whether 
an officer has forfeited his place by his mis- 
conduct or neglect is essentially different 
from jurisdiction to pass on these other acts 
and facts which affect title to office. 


Admittedly, jurisdiction to oust federal 
judges for misconduct or neglect of duty has 
never been exercised by any federal court 
nor, as far as the records show, has any for- 
feiture proceeding of this sort ever been at- 
tempted.4® But it is not hard to understand 
why this should be the case.°® Probably the 
explanation is to be found partly in miscon- 
ceptions regarding the scope of impeachment 


Burton was convicted of a crime and as a part 
of his sentence the district court declared his office 
vacant. The Supreme Court said that this part 
of the sentence was unnecessary, was not author- 
ized by the statute under which Senator Burton 
was convicted, and was not permitted by the Con- 
stitution which gave to the Senate exclusive power 
to expel its own members. The decision was not 
based on any supposed constitutional prohibition of 
jurisdiction to declare offices vacant. The Con- 
stitution gives the Senate exclusive power to expel 
its members, and also provides that the Senate 
“shall be the judge of * * * the qualifications of 
its own members.” (Art. I, sec. 5.) These pro- 
visions confer exclusive jurisdiction on the Senate 
to try all questions of title to seats in that House; 
no other tribunal can decide them. But as to con- 
troversies over executive or judicial offices, there 
is nothing in the Constitution to require decision 
by any other tribunal than the ordinary courts of 
the United States. And jurisdiction to try title to 
such offices has been consistently exercised by these 
courts. 

49 But see the case of the territorial judge re- 
ferred to in note 40 supra. 


60The reason why jurisdiction to oust other 
federal officers has never been éxercised is ap- 
parent on the face of things. There are no officers 
in the United States except judges who enjoy 
tenure during good behavior. The forfeiture pro- 
ceeding was not used even in England except for 
the purpose of removing officers who held during 
good behavior. Whether this remedy was avail- 
able to remove an officer who held during pleasure 
or for a limited term can neither be asserted nor 
denied; there is no authority upon the point. But 
as a practical matter, a forfeiture proceeding would 
never be used in order to remove an officer whose 
tenure was during pleasure; this method would be 
unnecessarily circuitous. The same executive su- 
perior (King or President) whose Attorney-Gen- 
eral initiates the forfeiture proceeding, could, with- 
out all that trouble, remove such an officer at will. 
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and the nature of good behavior tenure which 
are to be presently discussed.54 But even 
more obvious is the fact that this kind of 
jurisdiction has never been definitely con- 
ferred on any court of the United States. 
Jurisdiction which belonged to the English 
courts at common law does not necessarily 
belong to any of our federal courts. Except 
for the very narrow original jurisdiction of 
the supreme court, the jurisdiction of all 
courts of the United States depends on statu- 
tory grant. The lack of jurisdiction to for- 
feit judgeships- is, however, a statutory lack; 
it indicates the need for a statutory grant 
of power; it does not signify that this kind 
of common law jurisdiction can not be con- 
ferred by congress on an appropriate judicial 
tribunal.5® 


(b) Does the grant to the House and Senate 
of power to remove judges by impeach- 
ment operate as a prohibition of re- 
moval by judicial action? 


Does the grant of power to impeach stand 
in the way of forfeiture of judicial office by 
scire facias or proceeding in the nature of 
quo warranto, or prevent the creation of 
statutory remedies of analogous character? 
Are judges removable under the federal con- 
stitution only by impeachment? 


The pertinent clauses of the constitution 
are as follows: “The house of representa- 
tives * * * shall have the sole power of _im- 
peachment”; “The senate shall have the sole 
power to try all impeachments’; and “The 
president, vice-president, and all civil officers 
of the United States, shall be removed from 
office on impeachment for, and conviction of, 
treason, bribery, or other high crimes and 
misdemeanors.”®® As an original matter, it 
would be possible to argue that the framers 
of the constitution meant in these clauses to 
confer on congress the exclusive power of 
removing civil officers from office; that the 
very fact that impeachment alone was ex 


51 These misconceptions will be discussed fully 
under the next two topics. 

59 Apparently, the scire facias proceedings and 
the proceedings in quo warranto at common law 
were both triable by jury. MerecuemM, PuBLic OFr- 
FICERS, sec. 495; Ex parte Wood and Brundage, 
22 U. S. (9 Wheat.) 603. But a jury trial would 
seriously impair the effectiveness of the judicial 
forfeiture proceedings. One distinct advantage of 
a statutory forfeiture proceeding consists in the 
fact that jury trial can be dispensed with by the 
Statute which creates the remedy. Jury trial in 
such a proceeding is not required by the due 
process clause. Neither is a statutory forfeiture 
proceeding to be regarded as an ordinary civil 
action, nor as a criminal prosecution, to which 
constitutional guarantees of jury trial are appli- 
cable. Such a proceeding is a special one for 
which the legislature may prescribe the mode of 
trial which it deems most suitable. Kennard v. 
Louisiana, 92 U. S. 384; Ex parte Wall, 107 U. S. 
265; Foster v. Kansas, 112 U. S. 201: Helden v. 
Hardy, 169 U. S. 384; Wilson v. North Carolina, 


169 U. S. 587; Newman v. Frizzell, 238 U. S. 537. 
60 Art. I, sec. 2, 3 and Art. II, sec. 4. 
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pressly provided for in the constitution, 
showed a purpose to make this the sole 
method of removal, But, however these 
clauses might once have been interpreted, 
they can not at this late date be understood in 
this sense. Many well-considered decisions 
of the Supreme Court are to the contrary 
effect. It has been explicitly decided that 
most classes of civil officers appointed by the 
president with the advice and consent of the 
Senate, are removable by the president.® 
The heads of departments have implied power 
to remove their appointees in the absence of 
statutes regulating or restricting this implied 
power.®? And the courts of law likewise have 
implied power to remove their appointees un- 
less and until congress expressly provides 
otherwise.®* These decisions, in effect, agree 
that the impeachment clauses are no more 
than what they purport to be,—the definition 
of a special legislative power to remove ex- 
ecutive and judicial officers; that those clauses 
have nothing to do with powers of removal 
operating entirely within the executive or ju- 
dicial branches; and that general common-law 
principles (or statutes—with certain limita- 
tions which do not concern us here) still gov- 
ern such powers of removal. 


And, if the interpretation of the impeach- 
ment clauses were still open, I submit that 
one would be forced to deny as these decisions 
do that impeachment is an exclusive method 
of removal. If the framers of the constitu- 
tion really intended to grant to the houses 
of congress the exclusive power to remove 
civil officers of the United States, why did 
they not use language appropriate to that 
end? Why did they not use the word “re- 
move” or an equivalent expression? They 
used repeatedly the word “impeach.” Im- 
peachment was a well-known proceeding un- 
der the English constitution; it was but one 
of the several methods by which delinquent 
public officials were removable. The cele- 
brated impeachment trial of Warren Hastings 
was dragging through its long course at the 
very time when our constitution was being 
drafted and debated, and was indeed men- 
tioned during the debates.°* Most of the 
draftsmen of the constitution were quite 
familiar with English legal and political his- 
tory; it is hard to believe, therefore, that they 
used the word “impeach” in a sense equivalent 
to “remove” or in any sense but its normal 
technical sense.®*® 


61 Myers v. United States, 272 U. S. 52; Wallace 
v. United States, 257 U. S. 541; Shurtleff v. United 
States, 189 U. S. 311, 317; Parsons v. United 
States, 167 U. 8S. 324; Blake v. United States, 
103 U. S. 227. 

62 United States v. Perkins, 116 U. S. 483; Keim 
v. United States, 177 U. S. 290. 

63 Ex parte Hennen, 30 U. S. (13 Pet.) 230; 
Regan v. United States, 182 U. S. 419. 

642 FARRAND, RECORDS OF THE FEDERAL CoON- 
VENTION, 550. 

65 Impeachment need not fby the better opinion) 


Furthermore, it is not reasonable to spell 
out of the express provision for impeachment, 
an intention or purpose of the framers to 
create an exclusive remedy. The common 
canon for interpreting legislation—esrpressio 
unius exclusio est alterius—has no proper ap- 
plication to an express provision for one of 
several common-law remedies. The express 
provision for removal by impeachment ought 
not to be taken as a tacit prohibition of re- 
moval by other methods when there are other 
adequate reasons to account for this express 
provision. The main purpose of the framers 
of the constitution in providing for impeach- 
ment was to supply a legislative check on the 
other departments of our government, and 
particularly on the chief executive.°* With- 
out an express provision, impeachment would 
have been impliedly prohibited by the doctrine 
of separation of powers.®’ If this legislative 
check was desired, a reservation in express 
words was essential. Another reason for the 
express provisions on this subject was that the 
framers of the constitution did not wish to 
make the executive and judicial officers of 
our government completely dependent on con- 
gress.°* They wanted to confer only a limited 
power of removal, and the desired limitations 
on the power to impeach had to be explicitly 
stated.° These two reasons explain the 
presence in the constitution of the express 
provisions for impeachment; it is not neces- 
sary to resort to any supposed intent to estab- 
lish an exclusive method of removal in order 
to account for them. On the contrary, logic 
and sound policy demand that the congres- 


involve removal from office at all; an officer may 
be impeached even after he has resigned. HINbs’ 
PRECEDENTS OF THE House OF REPRESENTATIVES, 
sec. 2007, 2444 et seq.; SimMpsON, FEDERAL Im- 
PEACHMENTS, 63-65; Foster, CONSTITUTION, 574- 
581. This opinion, if correct, shows that “impeach- 
ment” and “removal” can not be taken to be the 
same thing. 

66 What loomed largest in the discussions was 
the problem of eliminating a chief executive, guilty 
of misconduct. 1 FARRAND, Records OF THE FEpD- 
ERAL CONVENTION, 78, 85, 91, 244, 247, 292; 2 ibid., 
61, 64-69, 116, 121, 172-3, 186, 422, 493, 495, 497, 
499, 6545, 550-552. The removal of judges was 
only twice mentioned in the debates—/first, when 
it was suggested that some mode of removing Su- 
preme Court judges must be devised (since the 
Supreme Court was, up to that point in the de- 
liberations, the tribunal designed to try impeach- 
ments), 2 ibid., 337, 366-7; and second, when it 
was proposed to make judges removable by ad- 
dress, 2 ibid., 428-9. 

67 See the discussion of legislative methods of 
removal, supra page 881. 

68 Authorities supra note 29. 

69 Impeachment was an ancient institution in 
England at the time it was written into our Con- 
stitution. But its scope and features were rather 
ill-defined. (See authorities supra note 26.) In 
some of the earlier cases, charges were filed di- 
rectly by the King or his attorney in the House 
of Lords. Also, in many cases, impeachment was 
used as a method of prosecuting private citizens 
(as well as officers). And finally, impeachment 
was often regarded as a real criminal proceeding 
in which a defendant might be punished by fine, 
imprisonment or otherwise. The indefiniteness of 
common-law impeachment, and the _ resulting 
abuses, explain in large measure the specific pro- 
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sional power be construed to be a concurrent, 
not an exclusive, power of removal. The pur- 
pose and scope of impeachment is not the 
same as the purpose and scope of the intra- 
departmental removal powers. Congress was 
not intended to have all the necessary control 
over executive and judicial officers; its power 
was intended as a check from the outside. 
The congressional power should not be sup- 
posed to take the place of broader and more 
immediate powers of action within these 
branches; it should not be supposed to sup- 
plant common-law methods of supervision and 
removal which are just as much needed today 
as they were in England prior to our Revolu- 
tion.”° 

In spite of the considerations and decisions 
just mentioned, it- has often been assumed 
that federal judges can be removed only by 
impeachment.’ This assumption requires a 
distinction to be made between judges and 
other officers which is quite unwarranted. 


visions in our Constitution regarding this remedy. 
The Constitution expressly confers on the House 
the sole power of impeachment, gives the Senate 
the sole power to try impeachments, limits the 
applicability of impeachment to the President, 
Vice-President, and civil officers of the United 
States, defines the causes of impeachment, and 
limits the effect of impeachment to removal from 
office and disqualification. Art. I, sec. 2, 3; Art. 
II, sec. 4, 

70 As regards judges, this need for removal by 
judicia) action has already been stressed in dis- 
cussing “Inadequacy of Impeachment.” Congress 
can not impeach for disability. A judicial tribunal 
might remove for this cause if a full-pay pension 
were allowed to the retired judge. (See discussion 
in the latter part of the next topic.) Moreover, 
there has always been serious doubt about the 
causes for which Congress can impeach. Minor 
forms of misbehavior are probably not ground for 
impeachment. See notes 3 and 22 supra. On the 
other hand, judicial powers of supervision and 
removal could be exercised to check ali forms of 
misconduct. But the principal drawback about 
impeachment is its unwieldiness. The inconven- 
ience and delay involved in trial by impeachment 
is probably the strongest reason for recognizing 
the concurrent judicial method of removal. For 
example, if Congress were to create special federal 
courts to handle petty civil matters or to try mis- 
demeanor cases it is probable that the judges 
thereof would be entitled to hold during good be- 
havior. Is it possible that the only way under 
our Constitution to eliminate petty judges of this 
sort is a cumbersome proceeding like impeachment, 
which requires a vast amount of Congressional 
time and the trouble and expense of transporting 
numerous witnesses to Washington for the pur- 
ose of a trial? The earliest recorded attempt to 
mpeach a judge, presented just these difficulties. 
Judge George Turner of the Northwest Territory 
was accused of misdemeanors in 1796; impeach- 
ment would have required the attendance of wit- 
nesses who resided at a distance of 1500 miles 
from the Capitol; a requirement which was almost 
impossible in view of the transportation facilities 
of that time. The House of Representatives asked 
the Attorney-General for his opinion. The opinion 
was to the effect that a judge holding office during 
good behavior “may be prosecuted in three modes 
for official misdemeanors or crimes: by informa- 
tion, or by an indictment before an ordinary court, 
or by impeachment before the Senate of the United 
States.” The House of Representatives, accord- 
ingly, refused to “_Y ~ with impeachment, and 
left the case to disposed or by the proper 
agencies of the Northwest Territory. 3 INDS’ 
PRECEDENTS OF THE House oF REPRESENTATIVES, 
sec. 2486. 

71To this effect are statements of: Alexander 
Hamilton in the FreperRaList, 78; certain members 


There is no basis for any such distinction in 
the common-law authorities.72 And there is 
no basis in the constitution itself for distin- 
guishing between judges and other civil of- 
ficers in this respect. All officers of the 
United States (except the president and vice- 
president) are alike impeachable under and 
by virtue of the one phrase, “all civil officers 
of the United States.” Judges are not spe- 
cially mentioned. There is nothing in the 
language of this clause nor of the other 
clauses relating to impeachment to justify the 
singling out of judges from the civil officers 
of the United States and giving them a dif- 
ferent and peculiar status.”* 


The question of construction would have 


of the first Congress in the famous debate on the 
establishment of the Department of Foreign Af- 
fairs, 1 ANNALS OF CONGRESS (Gales and Seaton) 
473-608; counsel in the Chase impeachment case, 
3 HINpbs’ op. cit. supra note 70, secs. 2358, 2361; 
Field, J., dissenting in Wingard v. United States, 
141 U. S. 201, 203; counsel in United States v. Coe, 
155 U. 8S. 76, 85; counsel in Burton v. United 
States, 202 U. S. 344, 349-352; and counsel in 
Myers v. United States, 272 U. S. 52, 77 

Several points are to be noted about these state- 
ments: 


(1) The impression that judges are removable 
only by impeachment is to be traced back to Alex- 
ander Hamilton and his statement in the FrpERAL- 
1st. Probably it was due to the fact that removal 
by address (a concurrent method of removing 
judges in England) was specifically considered by 
the Convention and rejected. That action of the 
Convention might very well lead to a generalized 
statement of this sort, to wit, that judges of the 
United States courts are removable only by im- 
peachment. The significance of any opinion of 
Hamilton must be admitted; and yet it is sub- 
mitted that his view that judges can be removea 
only by impeachment has no better foundation than 
his view that executive and other officers appointed 
by the President and Senate are only removable 
by the President and Senate—a view which was 
definitely rejected by the Supreme Court in Myers 
v. United States, 272 U. S. 52. 


(2) Neither Hamilton nor any of those who 
expressed this view assigned any reasons why im- 
peachment should be exclusive. They attempted no 
analysis of the pertinent clauses of the Constitu- 
tion. They simply assumed that an officer who 
holds during good behavior can be removed in 
no other way—an assumption quite out of accord 
— common-law authority as is shown in the 
ex 


(3) In not a single instance where such a 
statement was made was the possibility of removal 
by judicial action present to the mind of the 
speaker; perhaps this possibility was simply over- 
looked, or perhaps the name “forfeiture” would 
have been used as regards this type of proceeding 
instead of the name “removal.” At least none 
of these statements was a considered rejection of 
the possibility of forfeiture by judicial action. 

(4) wry for Hamilton’s statement, the state- 
ment in each case was made in a discussion the 
topic of which was some other office—not a federal 
judgeship; security of judicial tenure (viz. re- 
movability only by impeachment) was mentioned 
incidentally and by way of contrast. 


72 All officers (and perhaps persons not officers) 
were impeachable in England (see authorities cited 
in notes 26 and 69). Impeachment was not pecul- 
iarly applicable to judges nor to officers holding 
during good behavior. Moreover, all officers were 
removable in other concurrent ways—those holding 
at will by the agency which appointed, those hold- 
ing during good behavior by judicial proceeding 
to forfeit for misbehavior. In no respect were 
judges as such, distinguished from other officers. 
See generally the text supra at p. 881-3. 


73 It may be true that impeachment is the only 
available method for removing the President, the 


























AMERICAN JUDICATURE SOCIETY 87 


been quite different if the impeachment 
clauses had been directly joined with the 
clause regarding judicial tenure; as for ex- 
ample, if the constitution had recited in a 
single section that judges were to hold office 
during good behavior, and were to be remov- 
able by impeachment for specific causes. Such 
a section might be interpreted as a complete 
statement regarding the tenure of judges and 
the methods and causes of their removal. 
But such is not the form of the provisions of 
the constitution. The impeachment clauses 
are not found in the article dealing with the 
judicial branch, but in the articles dealing 
with the legislative and executive branches; 
and the power to impeach therein defined 
affects not judges in particular, but all civil 
officers alike. There is therefore no warrant 
whatever, either in the language of the im- 
peachment clauses, or in their relation to 
other parts of the constitution, for treating 
impeachment as an exclusive method of re- 
moving judges, as distinct from other federal 
officers. 


(c) How Far Does the Constitution Define 
the Causes for Which Judges 
May Be Removed? 


“Treason, bribery, and other high crimes 
and misdemeanors” are the causes for which 
civil officers of the United States may be 
impeached.”® This recital of causes is ex- 
clusive as far as this method of removal is 
concerned. Neither judges nor any other 
civil officers are impeachable for causes not 
here mentioned. But as was stated in the 
last preceding topic, there is nothing in the 
impeachment clauses to make them peculiarly 
applicable to judges. The reason for specify- 
ing causes was to safeguard the independence 
of the other branches against congressional 
domination.77 There is no indication in the 
debates of the Convention that the framers of 
the constitution intended at this point to make 
a complete statement of causes of removal 
from office. The emphasis was on the causes 
for which congress might remove executive 
and judicial officers, not on causes of removal 
as such. The decisions already cited show 
that the supreme court has never treated the 
causes for removal by impeachment as perti- 
nent to executive removals of executive of- 
Vice-President and justices of the Supreme Court; 
but the exclusiveness of the remedy in these cases 
(if the remedy is exclusive), results not from the 
nature of the power to impeach but from the fact 
that the Constitution separates our government 
into three independent branches. There is no 
agency inside the executive branch to remove the 
President or Vice-President, and no agency in the 
judiciary branch to remove the justices of the 
Supreme Court. Except as these officers are re- 
movable by Congress, they can not re removed 
because they are supreme within independent 
branches of the government. 

76 Art. II, sec. 4. 

77I FARRAND, REcoRDS OF THE FEDERAL CoNn- 


VENTION, 226, 230, 292; 2 ibid., 64-69, 172, 17%, 
337, 344, 427-9, 497, 499, 550-552. 


ficers, or the judicial removal of such ju- 
dicial officers as court clerks. United States 
commissioners, etc.72 How then can the 
causes of removal by impeachment be con- 
strued as a recital of the causes for 
which judges may be removed? It is es- 
pecially hard to see why the express pro- 
vision for impeachment—a limited legislative 
method of removing all civil officers for seri- 
ous misconduct— should be construed to for- 
bid removal of judges by judicial action on 
account of disability or any reasonable cause 
not a proper ground for action by the houses 
of congress. 


But that clause of the constitution which 
accords to judges of the federal courts tenure 
during good behavior, does serve to define the 
causes for which judges are removable by ju- 
dicial action.7® Good behavior tenure gives 
to judges a guarantee against removal so long 
as they behave themselves properly.2° On the 
other hand, this tenure carries with it the im- 
plication of forfeitability for misbehavior. 
What does misbehavior mean in this connec- 
tion? What causes of removal are implied in 
good behavior tenure? To answer these ques- 
tions, one naturally begins with the English 
constitutional practice of the time when our 
constitution was framed. Good behavior 
tenure existed in England as regards many 
officers for centuries prior to the adoption of 
our constitution.* The conditions to which 
this tenure was subject had been considered 
in a long line of decisions. It was recognized 
that one might forfeit an office ‘held during 
good behavior by misconduct in office, neglect 
of duties, the acceptance of an incompatible 


78 See cases cited note 61, 62, and 63 supra. 

79 Art. III, sec. 1. One can not deny that there 
exists here a seductive opportunity to identify in 
the case of judges, causes of impeachment with 
causes of removal. Judges (along with other civil 
officers of the United States) are impeachable for 
misbehavior; and at the same time their tenure 
of office is subject to termination on account of 
misbehavior. But there is one striking point of 
difference. The condition attached to judicial 
tenure is general, “misbevarior.” The causes of 
impeachment are more specific although they are 
all included in the notion “misbehavior.” It 
is therefore not clear that causes of impeach- 
ment are as broad as causes for which a good- 
behavior tenure office may be forfeited. (See the 
discussion of “Inadequacy of Impeachment” supra; 
also note 70.) And even if the causes of im- 
peachment are meant to coincide with the causes 
for which good behavior tenure may be terminated, 
the coincidence simply signifies that judges like 
other civil officers of the United States enjoy 
tenure during good behavior as far as Congress is 
concerned, While judges also enjoy the same kind 
of tenure as regards their superiors in the judicial 
hierarchy, other officers of the United States hold 
office at the pleasure of the agency which appoints 
fhem, unless some different provision is made by 
aw. 

80See the discussion infra of disability as a 
ground of removal. 

81 HoLpsworTH, History or ENGLisH Law, 246- 
264; and authorities cited in note 82 infra. Al- 
though the King’s judges (except in rare instances) 
enjoyed this form of tenure only after the Act of 
Settlement. 12 and 13 Wm. III, ch. 2, sec. 3: 
see authorities cited in notes 26, 30. and 33 supra. 
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office, or conviction of a serious crime.** 
These and several other, now obsolete causes 
of forfeiture, constituted the legal definition 
of misbehavior in the common-law authori- 
ties. But one should regard these English 
precedents as illustrative rather than ex- 
haustive of the conception of misbehavior. 
Notions of proper judicial behavior change 
with the times. One can not safely under- 
take to fix the content of a conception of this 
kind once and for all. The good-behavior 
tenure clause of the constitution, like every 
other part thereof, must be read with a view 
to changing needs. As was said by Judge 
Story in a classical passage in Martin v. 
Hunter's Lessee: “The instrument was not 
intended to provide merely for the exigencies 
of a few years, but was to endure through a 
long lapse of ages, the events of which were 
locked up in the inscrutable purposes of 
providence.”*®* 


The supreme court has never had occasion 
to construe the good-behavior tenure clause. 
But certain decisions on related topics indi- 
cate the direction which its construction of 
this clause would be apt to take. 

[The author here discusses Burton v. United 
States, 202 U. S. 344, and other cases bearing 
on the question of removing judges for mis- 
conduct or retiring them (involuntarily) for 
disability. } 

To sum up this discussion of legal and con- 
' stitutional questions: It is submitted that the 
constitution imposes limits upon the removal 
of judges in just three respects. The first 
limitation relates to the method of removal; 
it is derived from the doctrine of separation 
of powers. It amounts in effect to a prohibi- 
tion of the removal of judges by executive 
action or by legislative action except as con- 
gress is expressly authorized to remove them 
by impeachment. The second limitation re- 
lates to the causes for which judges may for- 
feit their office. It is derived from the good- 
behavior tenure clause. That clause means 
that judges are removable in the strict sense, 
only by misbehavior. The third limitation re- 
lates to compulsory retirement of judges for 
disability, a cause which involves no fault on 
their part. The limitation is derived from the 
good-behavior clause, from the clause whicl. 


82 CoMYN, Dicest, Orricers (K); 1 HAwWwkKINs, 
PLEAS OF THE CROWN, ch. 66, sec. 1; CruIsE, D1- 
GEST, OFFICERS, secs. 88 et seq.; Topp, PARLia- 
MENTARY GOVERNMENT IN ENGLAND, (Walpole’s ed.) 
191; Vaux v. Jefferen et al., Dy. 114; Rex v. Toly, 
Dy. 197b; Rex v. Blage, Dy. 198a; Rex v. Eaton, 
Dy. 198a; Sir Robert Chester’s case, Dy. 210b, 
211a; Earl of Shrewsbury’s Case, 9 Co. 46b at 50a; 
Fox v. Harcourt, 1 Show. 426, 506; 1 Show. Parl. 
Cases, 158, 164; Reg. v. Bailiffs of Ipswich, 2 
Salk. 435; Lord Bruce’s Case, 2 Stir. 819; Rex v. 
Wells, 4 Burr. 1999; cf. Rex v. Richardson, 1 
Burr. 517. The normal methods of forfeiture for 
all these causes were the judicial proceedings by 
scire im ~ and quo warranto hereinbefore de- 
scribed. See notes 33 and 34 supra. 

8314 U. S. (1 Wheat.) 304, 326. 


guarantees judicial income against reduction 
during the term of office, and from the general 
policy on which judges are given secure 
tenure of office. It means that judges can 
not be deprived of official salary—even though 
disability is a sufficient ground for compulsory 
retirement from office. 

But none of these limitations stands in the 
way of removal of judges by judicial action. 
None of these limitations precludes legisla- 
tion to confer on suitable judicial agencies the 
authority to remove for misbehavior and to 
retire for disability. There is ample prec- 
edent in the English constitutional system 
for the exercise of such authority. And legis- 
lation to establish effective methods of elim- 
inating unfit judges is demanded today by 
strong considerations of public need. 





Fitness for Self-Government 


One who turns back to the address which 
Mr. Elihu Root delivered when he opened 
the 1916 meeting of the American Bar Asso- 
ciation finds a rich lode of analysis and in- 
spiration. It is not easy to select any part 
of it as more replete with wisdom than the 
rest, but the effort has been made to show 
its quality through the following brief 
sample. 

“What part is the bar to play in this great 
work of the coming years? Can we satisfy 
our patriotism and be content with our service 
to our country by devoting all our learning 
and experience and knowledge to the work- 
ing of the law and of our institutions solely 
to the benefit of individual clients in par- 
ticular cases? During all our mature lives, 
in many courts and upon many occasions we 
have been asserting rights, protecting prop- 
erty, preserving liberty, by appeals to the law, 
to the great rules of right conduct written 
into our constitutions; protesting against the 
abuse of official power, extolling justice, plead- 
ing for loyalty to our free institutions. 
Haven’t we meant it? Has it all been mere 
talk for the purpose of winning cases? Have 
we never really cared about law and justice 
except as available instruments to get par- 
ticular clients out of trouble? Is the bar do- 
ing its duty and playing its part in the de- 
velopment of the law? As a rule the leaders 
of the bar devote themselves to their individ- 
ual practice The questions involved 
in the development of the law are seldom 
adapted to interest an audience in political 
discussion. The real consideration and dis- 
cussion and the mature conclusions worthy to 
be followed must be among the practitioners, 
the judges, the teachers of the law. The 


fitness of a people for self-government is 
measured by their capacity to set up and main- 
tain institutions through which government 
can be carried on effectively, and responsibly. 
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That rule applies to all large bodies of free 
agents having a common purpose. It applies 
to the 114,000 lawyers of the United States. 
We must have institutions through which our 
duty can be done if it is to be done. In re- 
sponse to that necessity came the associations 
of the bar—the six hundred local and state 
associations and this great national organi- 
zation. Here is at hand an institution for 


the public service of the profession of the 
law. To enlarge its membership, to improve 
its procedure, to increase its scope and effi- 
cacy, to strengthen its authority and its appeal 
in the real life of our times—these are steps 
by which the lawyers of all the states may 
rise to the high level of patriotic duty and a 
dignity of service worthy of a true American 
bar.” 


Domestic Relations Courts in Ohio 


By Pror. F. R. AUMANN* 


The first juvenile courts established in this 
country exercised jurisdiction in children’s 
cases exclusively... This jurisdiction was too 
limited to deal with the problems involved 
and the juvenile court was soon authorized to 
deal with certain types of closely related adult 
problems. One step led to another as it be- 
came more apparent that the causes of 
juvenile delinquency and dependency, pauper- 
ism, divorce and marital dissensions are 
closely related. Gradually the feeling de- 
veloped that any effective attempt to solve 
these problems, would involve the establish- 
ment of a court with the power to deal with 
the family as a unit. 


In 1910 the first court of domestic rela- 
tions in this country was established in Buf- 
falo, New York, upon the recommendations 
of the State Probation Commission. This 
court was a special division of the city court 
of Buffalo. Manhattan and Brooklyn estab- 
lished similar courts the same year. In 1911, 
the Chicago Municipal Court created its 
Domestic Relations division. Since that time 


*Of the Political Science Department of Ohio 
State University. 

1In 1903, Colorado enacted a law making con- 
tributing to the delinquency or dependency of a 
minor an offense within the jurisdiction of the 
juvenile court. 

2 At the present time, nearly all juvenile courts 
exercise jurisdiction in such cases. The nature of 
this jurisdiction, however, varies greatly in the 
different states. 

3 The juvenile court standards drafted by a com- 
mittee appointed by the U. S. Children’s Bureau 
and adopted by a conference held under the 
auspices of the Children’s Bureau and of the Na- 
tional Probation Association in 1923 recommended 
that cases of contributing to delinquency wor de- 
pendency, non-support or desertion of minor chil- 
dren, and determination of paternity and the sup- 
port of children born out of wedlock, as well as 
adoption cases, and cases of children in need of 
protection or custodial care by reason of mental 
defect or disorder, should be brought within the 
jurisdiction of the juvenile court. U. 8S. Children’s 
Bureau Publication, No. 121 (1923). 

4 This division had jurisdiction over all criminal 
business relating to domestic or family affairs, in- 
cluding bastardy cases. Cases of wayward minors 
between the ages of 16 and 20 years, inclusive, also 
were assigned to this division. 

5This court was assigned the handling of cases 
involving wife abandonment, illegal parentage, fail- 


similar courts have been established all over 
the country. In the main the jurisdiction con- 
ferred upon these tribunals was limited in 
character. It was a step in the right direc- 
tion, but it did not go far enough. 


As organized under this plan, the juvenile 
court had jurisdiction over one limited field 
of family problems and the domestic rela- 
tions court had jurisdiction over another.® 
Each one handled its own slice of jurisdiction 
in an independent fashion. There was 
neither unification, specialization, or uni- 
formity of methods. Divorce cases were fre- 
quently handled in one court, separation 
suits in another, non-support in a third, and 
juvenile matters in another. This was not 
satisfactory. For really effective results all 
cases involving family problems should be 
handled in one court.’ 

The National Probation Association was a 
very helpful factor in the movement to com- 
bine complete jurisdiction to hear and decide 
family problems in one court. In 1916, it ap- 
pointed a committee on domestic relations to 


ure to support, and offenses against minors. See 
W. M. Gemmil, Chicago Court of Domestic Rela- 
tions, Annals of the American Academy of Political 
and Social Science, March, 1914. 

6In this connection see Reginald H. Smith, 
“Domestic Relations Courts—Justice and the Poor,” 


(Bull. No. 13) Carnegie Foundation (1919), pp. 
73-82; Mary E. MecChristie, “The Development of 
Family Courts,” Proc. Natl. Probation Assn. 


(1924), pp. 169-175; James H. Ricks, “The Evolu- 
tion of the Family Court,” Proc. Natl. Prob. Assn. 
(1924), pp. 19-25; Edward F. Waite, “Courts of 
Domestic Relations,” Minn. Law Rev., vol. 5, No. 3 
(Feb., 1921), pp. 161-171; L. B. Day, “The De- 
velopment of the Family Court,” Annals of the 
Am. Acad, of Polit. and Soc. Sci., vol. 136, No. 225 
(March, 1928), pp. 105-111. 

7 The experience of practically all of the juvenile 
courts which have operated successfully has led to 
the conclusion that the delinquency of children is 
largely based on conditions which affect the fam- 
ily. Loss of parents by death, divorce; lack of 
training because of the viciousness or ignorance of 
parents; and failure of the parents to properly 
provide for their children, make up the major 
portion of the causes of delinquency of children. 
It has been said that the problem is one of the 
family as well as of the child, and in most cases 
of the child because of the family. See Alan John- 
stone, The Domestic Relations Court of Cincinnati, 
Baltimore Criminal Justice Commission; Mimeo- 
graphed manuscript, 1924. 
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study the problem. This committee reported 
during the next year® and the Association 
then recommended the creation of the fam- 
ily court, with exclusive jurisdiction in de- 
sertion, non-support and paternity cases; in 
all matters arising under acts pertaining to 
the juvenile court; and in all matters per- 
taining to the adoption and guardianship of 
children, and all divorce and alimony cases.® 


In 1913, the legislature of Ohio passed an 
act for Hamilton County providing that one 
of the nine judges of the Court of Common 
Pleas should be designated in election as 
judge of the Division of Domestic Rela- 
tions?® and should hear all cases of divorce, 
alimony, illegitimacy, neglect and abuse of 
children, non-support and desertion, together 
with all matters arising under the juvenile court 
act. This was the first court in the United 
States to exercise jurisdiction over both do- 
mestic relations and juvenile cases. Divorce 
cases were now heard in.a court which was 
especially organized to deal with cases affect- 
ing child welfare and family life. Just as 
Cleveland was a pioneer in the conciliation 
court movement, so Cincinnati is regarded 
generally as the pioneer in the movement for 
family courts as distinguished from domestic 


8“Report of the Committee on Courts of Do- 
mestic Relations,” Proceedings of the National 
Probation Assn. (1917), pp. 82-86. See also Proc. 
Natl. Prob. Assn. for 1918, pp. 133-138; for 1919, 
pp. 113-119; for 1920, pp. 78-81; for 1922, pp. 119- 
126; for 1924, pp. 167-175; for 1925, pp. 106-113. 
In these reports a broad plan for the development 
of family courts is laid down. 

9Charles Zunser, “The Domestic Relations 
Court,”” Annals of the Amer. Acad. of Pol. & Soc. 
Sci., Vol. 124, March, 1926; Charles W. Hoffman, 
“Courts of Domestic Relations,” Proc. of Natl. 
Conference of Soc. Work (1918), pp. 124-128; “De- 
velopment in Family Court Work,” Proc. of Natl. 
Prob. Assn. (1921) pp. 55-58; “The Organization 
of Domestic Relations Courts,” Proc. Natl. Prob. 
Assn, (1928), pp. 145-151. 

10 As early as 1905 the Juvenile Court Law was 
applied in Cincinnati by various courts, including 
the Justice of the Peace, the Probate Court, the 
Criminal Court and Courts of Equity. In that 
year the legislature passed an act putting the ad- 
ministration of this code under the newly created 
Juvenile Court with a specially selected judge. In 
1914, the legislature set up the Division of Do- 
mestic Relations of the Court of Common Pleas. 
The judge presiding over the court, is chosen by 
election as are the other judges of the Common 
Pleas Court. The names of the candidates for 
this office, however, are identified on the ballot 
by the notation, “Division of Domestic Relations,” 
which is put after their names. Judges elected to 
this office confine their work to this division. The 
office is in every respect on the same basis as re- 
gards emoluments and dignity with that of the 
regular branches of the Common Pleas Court. This 
Division has exclusive jurisdiction of: (1) Cases 
of all children under the age of 18 years charged 
with a violation of the law; (2) Cases of all de- 
pendent children who require the protection of the 
State; (3) Cases of all adults and children who 
contribute to the delinquency or dependency of 
minors under 18 years of age; (4) Cases of all 
parents or guardians who fail to provide for their 
children or of any other persons who fail to sup- 
port those for whose support they are legally 
charged; (5) The Administration of Mother’s Pen- 
sions; (6) Divorce and Alimony Cases. See Alan 
Johnstone, The Domestic. Relations Court of Cin- 
cinnati, Ohio, Baltimore Criminal Justice Commis- 
sion, Mimeographed Manuscript, 1924. 


relations courts with adult jurisdiction only. 
Similar courts have been established in six 
other Ohio counties.” 

The purpose of their establishment accord- 
ing to Judge Charles W. Hoffman’? was to 
make provision for hearing “all matters re- 
lating to the family in one court of exclusive 
jurisdiction, in which the same methods of 
procedure shall prevail as in the juvenile 
court and in which it will be possible to 
consider social evidence as distinguished from 
legal evidence.” “In fact,” he said, “provid- 
ing for a family court is no more than in- 
creasing the jurisdiction of the juvenile court 
and designating it by the more comprehensive 
term of family court.’ 


The Ohio counties served by these courts 
are Hamilton County, Montgomery County, 
Mahoning County, Summit County, Stark 
County, Lucas County and Franklin County.’ 
Though these courts are termed domestic re- 
lations courts they are in every essential fam- 
ily courts dealing with almost every phase of 
family life except cases of guardianship and 
adoption. As a matter of fact they are quite 
similar to the courts proposed by the Na- 
tional Probation Association. 


They have jurisdiction of cases involving 
delinquent, neglected, and dependent children; 
contributing to delinquency and dependency; 
desertion and nonsupport; mentally defective 
and insane children who are dependent or 
delinquent; offenses against children; estab- 
lishment of paternity; divorce and alimony; 
mothers’ aid; crippled children; and school- 
attendance cases.1° The jurisdiction in the 
seven Ohio counties is the same, except that 
divorce jurisdiction is not specifically granted 


11 The family court combining juvenile jurisdic- 
tion with jurisdiction over certain types of adult 
cases has been established in seven Ohio counties ; 
in one or more communities in Alabama, Missouri, 
Oregon, West Virginia, and the territory of Hawaii; 
and in the entire state of Virginia. The domestic 
relations court with adult jurisdiction only has 
been established in parts of four states: Illinois, 
Massachusetts, New Jersey, and New York. In 
other states including Iowa, Nebraska, and Penn- 
Sylvania, as well as in Massachusetts organization 
for juvenile and domestic relations work has been 
developed by municipal and district courts. More- 
over, the juvenile courts in many states have a 
wide jurisdiction over domestic relations cases. 
U. 8. Children’s Bureau Publication, No. 193 
(1929), p. 17. 

12 Judge Hoffman of the Domestic Relations 
Court of Cincinnati was one of the leaders in the 
movement to establish family courts. 

13 Charles W. Hoffman, “Social Aspects of the 
Family Court,’ Journ. of Crim. Law and Crim., 
Vol. X, No. 3 (November, 1919), pp. 409-422. 

14 Cleveland is only one of the larger cities which 
has not combined these related problems arising 
out of the family relationship. Cleveland now has 
one division devoting itself to divorce but juvenile 
cases are heard in a branch of the insolvency 
court. 

15 In 1917 a committee of the National Probation 
Association recommended the establishment of 
family courts with jurisdiction in the following 
classes of cases: “(a) Cases of desertion and non- 
support; (b) paternity cases, known also as bas- 
tardy cases; (c) all matters arising under acts 


pertaining to the juvenile court, known in some 
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tc the Summit County division of domestic 
relations but is assigned to this division by 
the court of common pleas; the Lucas County 
division of domestic relations has exclusive 
jurisdiction over bastardy proceedings; and 
the Montgomery County division of domestic 
relations has concurrent jurisdiction over all 
criminal matters. All of the Ohio family 
courts are included in the common pleas court 
system.*® 


In cases of failure to provide for minor 
children and illegitimacy cases, the municipal 
courts of Ohio also have jurisdiction and in 
two of the cities which have family courts, 
the municipal court frequently exercises the 
jurisdiction. As a matter of fact,, much of 
the adult jurisdiction of the family court or 
court of domestic relations is concurrent with 
that of other courts. In each of the four Ohio 
counties studied by the United States Chil- 
dren’s Bureau’®* the chief city has a muni- 
cipal court with limited criminal and civil 
jurisdiction, including concurrent jurisdiction 
over nonsupport, illegitimacy, and offenses 
against children; and each county has a pro- 
bate court with jurisdiction over adoption, 
guardianship, and commitment of mentally 
defective children.17 


In each of the counties studied a humane 
society existed. This is an old organization 
and one that has been granted special privi- 
leges by the Ohio law. For a long time this 
society had prosecuted cases of neglect, abuse 
and nonsupport in the municipal court; and 
in Hamilton and Mahoning Counties it con- 
tinued to prosecute them in the municipal 
court or before justices of the peace even 
after “family courts” had been established. 
In 1923 in Hamilton County, only 14 per 
cent of the families dealt with in cases of 
desertion and nonsupport and not in cases of 
other types and 10 per cent of those dealt 


States as the children’s court, and all courts, how- 
ever designated in the several states, having within 
their jurisdiction the care and treatments of such 
delinquent and dependent children and the prosecu- 
tion of adults responsible for such delinquency 
and dependency; (d) all matters pertaining to 
adoption and guardianship of the person of chil- 
dren; (e) all divorce and alimony matters.” Proc. 
of the Natl. Prob. Assn. (1917), p. 85. 

16 (a) Hamilton County, 1914 (Laws of Ohio, 
1914, 1st Spec. Sess., p. 176; O. G. C., sec. 1639) ; 
(b) Montgomery County, 1917 (Laws of Ohio, 
1915, p. 424, O. G. C., sec. 1532-1); (c) Mahoning 
County, 1918 (Laws of Ohio, 1917, p. 721, O. G. C., 
sec. 1532-4); (d) Summit County, 1919 (Laws of 
Ohio, 1917, p. 703, O. G. C., sec. 1532-5): (e) Lu- 
cas County, 1924, (Laws of Ohio, 1923, p. 157, 
O. G. C., sec. 1532-6); (f) Franklin page 1927 
(Laws of Ohio, 1927, p. 58, O. G. C., sec. 15 $2)  § 
(g) Stark County, 1929 (Laws of Ohio, 1927, p. 95, 
O. G. C., sec. 1532-8). 

16a See p. 32, “The Child, the Family and the 
Court—A Study of the Administration of Justice 
in the Field of Domestic Relations.” By Bernard 
Flexner, Reuben Oppenheimer and Katherine Len- 
C1pd9)—" 8. Children’s Bureau Publication, No. 193 

17For a thorough discussion of the problems 
arising out of the overlapping 8 ey of courts 
engaged in this work, see pp. 25-35, U. 8S. Chil- 
dren’s Bureau Publication, No. 193 (1929). 


with in illegitimacy only were handled by the 
family court. The remainder were dealt with 
by the humane society informally or through 
the municipal court. The Mahoning County 
“family court” did not exercise jurisdiction 
over desertion and nonsupport except in cases 
of failure to pay alimony and cases in which 
the children were cared for apart from both 
parents, and illegitimacy jurisdiction was not 
exercised. All or most of the nonsupport 
cases in Montgomery and Summit Counties 
were reported to be heard in the family 
courts, but only the Montgomery County 
court heard paternity cases. Consolidation o1 
jurisdiction in these four Ohio counties had 
not approached in Ohio the extent to which 
it is authorized by law.** 


Like the juvenile court the domestic rela- 
tions court is of particular interest because of 
its methods and organization. It is in this 
field that the greatest changes have taken 
place in our judicial system. As a matter of 
fact the “domestic relations” or “family 
court,” viewed from some angles have more 
of the character of an administrative than a 
judicial agency. They differ from most other 
administrative agencies, however, in that their 
officers have the power to put their orders in 
the form of a judicial decree when necessary, 
with all the power of the judicial process to 
enforce that decree. In performing its func- 
tions a large discretion is vested in this type 
of court to fit its decree to the individual case. 
It is assisted in this procedure by its perma- 
nent staff of trained workers who investigate 
each case personally and supervise the carry- 
ing out of the decree. Formalities in bring- 
ing action, producing evidence and conducting 
proceedings are not present here. 

The work being done in the Domestic Re- 
lations Court of Cincinnati may be taken as 
aptly illustrating the nature of the recent de- 
velopments in this field. Much of its work 
consists in supervising probation of children.’® 
In arriving at its decrees the court employs 
techniques that would seem strangely out of 
place in the orthodox form of court. It has 
drawn heavily upon the tools that modern 
scientific knowledge places at its disposal. In 
consequence social investigation and mental 
and medical examination play a prominent 
part in its work. 


It has one division, under the direction of 
a Chief Probation Officer, called the Service 


18 Pp. 33, “The Child, the Family and the Court— 
A Study ‘of the Administration of Justice in the 
Field of Domestic Relations,” by Bernard Flexner, 
Ruben Oppenheimer and Katherine Lenroot, U. 8. 
Children’s Bureau Publication, No. 193 (1929). 

19 Unified probation departments have been estab- 
lished in a number of counties throughout the coun- 
try in which no unified family court has been cre- 
ated. Ohio has a state-wide law authorizing the 
establishment of such departments at the option 
of the county. Laws of Ohio, 1925, pp. 423-430; 
O. G. C., secs. 1554-1, 1554-5. ‘See U. 8. Children’s 
Bureau Publication, ‘No. 193 (1923), p. 17. 








Department of the Court. It is made up of 
five branches, each one of which specializes 
in one activity. This includes (1) The De- 
linquent Boys’ Department; (2) The Delin- 
quent Girls’ Department; (3) The Home Re- 
habilitation Department; (4) The Domestic 
Relations Department; (5) and The Psycho- 
logical Clinic. 

The Boys’ Division is in charge of an As- 
sistant Chief Probation Officer and three as- 
sistants. It supervises the probation of all 
delinquent boys and also investigates in the 
first instances cases where such boys have 
been reported to the court. A conference to 
determine the facts in the case is called by 
the Director. The parents of the boy and 
all interested parties are invited to the meet- 
ing. If they fail to appear they are formally 
summoned by the court. In other cases, there 
is a formal hearing before the judge. At this 
hearing the judge has before him the facts 
brought out by examination of witnesses and 
the facts brought out in the conference and 
by the mental and physical examination of 
the boy. A similar procedure is followed in 
the Girls’ Division. Many cases are disposed 
of in this branch without formal action. This 
branch which is in charge of an Assistant 
Chief Probation Officer and three assistants 
has achieved a notable success in this regard. 

The Home Rehabilitation Division is oper- 
ated by a Director and two assistants. It 
administers mothers’ pensions, investigates 
cases of dependency, crippled children and 
makes placement of children in foster homes. 
In 1922 this branch administered $400,000 in 
relief to dependent children and families. The 
Domestic Relations Division which is in 
charge of a single Director is also kept very 
busy. It makes investigations in divorce and 
alimony cases and in failure to provide cases.?° 
It collects and administers moneys according 
to the decrees of the court in nonsupport 
cases. In 1922 it administered $162,000,000 
of such funds. 

All the children brought before the court 
are examined in the Division of Psychiatry. 
This branch is in charge of a Chief Psychoi- 
ogist assisted by a Psychologist and an As- 
sistant Psychologist. Parents brought into 
the court for default in their duty to their 
children are also examined.?! 

In disposing of divorce and alimony cases 
the Cincinnati court uses the same methods 
as it does in juvenile cases.22, The hearings 
are informal and conventional court proced- 


20See “One Hundred Domestic Relations Prob- 
lems,” by Helen Flinn and Arnold) L. Jacoby, 
Mental Hygiene, vol. X, No. 4, pp. 732-42 (Oct., 
1926) ; and “Sex Antagonism in Divorce,” by Hor- 
nell Hart and Mary E. McChristie, Proc. of Natl. 
Prob. Assn., pp. 135-41 (1922). 

21 Charles W. Hoffman, “Why the Family Court 
Needs a Psychopathic Laboratory,” Proc. of the 
Amer. Prison Assn. (1916), pp. 61-70. 

22In 1929, the Division of Domestic Relations of 
the Common Pleas Court of Cuyahoga County was 
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ure is lacking. The court attempts in all 
cases to prevent the break-up of the family 
by adjusting cases of family trouble before 
the situation becomes too serious. During 
the first year of the court’s existence 841 
divorce cases were heard. Of this number 
260 were dismissed and 575 granted.2* In 
the years 1915 to 1928, there were 19,409 
cases filed and 15,740 heard. In 13,930 cases 
a decree was given, 2,696 cases were ‘dis- 
missed and in 3,360 cases there was no hear- 
ing. The total number of cases decided in 
those years showed a decrease in the number 
of divorces in Hamilton County.** 


On the whole, the Cincinnati experiment 
seems to have met with success. The court 
is now a single unit under one judge, who 
devotes all his time to this court which has 
exclusive jurisdiction over family matters. 
The close connection existing between the 
various divisions of the court and the con- 
sequent availability of each division’s records, 
is a great advantage to the work of the court. 


Commentators who have had experience 
with the work of the “domestic relations” or 
“family court” believe that it should be looked 
upon as a social agency rather than as an 
agency to enforce criminal law or decide 
technical controversies between litigants.?5 
An ideal court of this kind would have a 
wide jurisdiction, sufficient to cover all cases, 
civil and criminal, affecting the child and do- 
mestic relations. It would be presided over 
by one judge holding office permanently. He 
would be selected with a view to his special 
qualifications for the office. The temporary 
assignment of judges to this work, following 
a system of rotation, which is found in so 
many of our courts, would be discontinued 
altogether. 


Hearings in this court would be of a highly 
informal character. All technical rules of 
evidence and pleading would be eliminated. 
Furthermore, these hearings would be held 
apart from the proceedings in the other 
branches of the court. The general public 
would be excluded and only those having an 
interest in the case would be admitted. Pro- 
bation would also be an important factor in 
the work. An adequate force of capable pro- 
bation officers would be required to help the 


created. By this plan everything pertaining to 
divorce litigation was to be dealt with by a single 
judge. This concentrated responsibility and has 
proved highly successful. It has had the effect of 
relieving the other judges who have more time 
to devote to other cases and is credited with an 
increase of cases disposed of by them from 1,072 
to 1,206. See Sixth Annual Report of the Common 
Pleas Court of Cuyahoga County (1929). 

23 First Annual Report of the Court of Common 
Pleas, Division of Domestic Relations of Hamilton 
County (1915). 

24 Annual Report of the Court of Common Pleas, 
Division of Domestic Relations (1928) 

25See Edward F. Waite, “Courts of Domestic 
Relations,” Minnesota Law Review, vol. 5, No. 3 
(Feb., 1921), p. 167, quoting Judge Harry A. Fisher 
of the Buffalo Domestic Relations Court. 
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judge in cases coming before him by making 
personal investigations. They would also 
supervise those placed on probation under the 
controlling direction of the judge. A system 
of physical and mental examinations for all 
children brought before the court would also 
be required. The court would maintain a 


close working with those organized social 
agencies which are working in the field and 
which can in consequence, bring many cases 
to the attention of the court. The social data 
developed by the court’s proceedings would 
be carefully recorded and preserved.”® 





News and Comment in Brief 


First Fruits in Texas 


The first biennium of the Texas Civil Ju- 
dicial Council is marked by its successful 
recommendation of eleven legislative bills. 
Heretofore the only serious problem in that 
state respecting the amendment of pleadings 
has centered in the operation of limitation 
against the introduction of new causes of 
action. One of the recent acts obviates this 
difficulty. In cases where a new pleading, 
though not presenting the same cause of ac- 
tion in legal theory as that set up in the one 
amended, nevertheless concerns the same hap- 
pening or occurrence, the new law withholds 
the operation of limitation. By a related de- 
vice another of the acts removes the chief 
danger resulting from mistake in commenc- 
ing suit in a court lacking jurisdiction under 
the state constitution. Upon dismissal in 
such a case, if a new suit in the proper court 
is filed promptly, the defense of limitation is 
no longer available. There are in the list, 
in addition, statutes obviating the reversals 
that have followed almost traditionally when- 
ever a trial judge has overstepped the statu- 
tory period for filing findings; permitting 
judgments non obstante veredicto; cutting 
down the period between trial and appeal; 
and abolishing a local species of appellate 
pleading involved in the law and rules re- 
garding assignments of error, that for strict- 
ness and artificiality has for the past fifty 
years approached common law pleading in its 
prime. Artificiality, again, and a minimizing 
of expense, are obviated by a statute making 
possible upon appeal the question and answer 
form of statement of facts instead of the 
narrative or condensed form. These and 
other measures of especial Texas application, 
are expounded in 9 Texas Law Review, pp. 
538-557. 

Regarding the program as a whole, it is 
apparent that the Council has started its work 
upon the dead underbrush and winding paths 
of procedure. It opines that there remain 
enough obstructions of this nature to keep it 
busy through at least another session of the 
legislature. 


 96See pp. 333-34, W. F. Willoughby, Principles 
of Judicial Administration (1929) ; pp. 49-52, U. 
Children’s Bureau Publication, No. 193 (1929). 


The successful passage of the present meas- 
ures is -attributable, no doubt, to concentra- 
tion upon obvious and conceded needs, and 
assiduous work upon them, especially with 
regard to the text of the bills that were 
proposed. The chairmen of the legislative 
committees which reported the three measures 
favorably have, from the first, been members 
of the Council. To this happy circumstance 
and the efforts of these chairmen may be 
attributed most of the motive power that took 
the program through the legislature and the 
governor’s office. 


A twelfth recommendation of the Council 
respecting the nomination of judges by con- 
ventions instead of primary elections, died 
on committee calendar. 


The minutes of the recent meeting of the 
Council disclose thirty-three additional meas- 
ures in the agenda for the present biennium, 
besides the continuation of a program, already 
well in progress, for collecting statistics on 
the administration of justice and a new proj- 
ect for data regarding the workings of the 


present laws and rules upon admission to 
the bar. 





Affiliation Plan Developed in Missourt 


The Missouri State Bar Association has 
been dev eloping energy in the past two years, 
especially since beginning publication of its 
Bar Journal. It settled upon the form of bar 
organization and judicial council acts and had 
them introduced in the present session of leg- 
islature. But, having no expectation that the 
inclusive bar bill would be enacted, the As- 
sociation has formulated a new constitution 
to provide affiliation with local bar associa- 
tions. It is believed to create a more com- 
plete organization than now exists where 
there is no law requiring adherence by all 
lawyers. 


In brief the proposed constitution provides 
for dividing the state into nine districts, each 
of which will have a vice president who will 
be particularly responsible for encouraging 
local bar organization. There is a general 
council, composed of one member from each 
judicial district, which body nominates all 
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officers except the executive secretary, who 
may be chosen by the executive committee. 


The new constitution is to become effective 
December 1, 1931, providing it is approved by 
“local bar associations representing counties 
having more than fifty per cent of the popu- 
lation of the state by resolution accepting 
affiliated membership herein.” Local associa- 
tions which affiliate make all their members 
members of the state association by this act. 
A powerful inducement for local associations 
to affiliate is afforded by the provision which 
makes the annual dues of their members three 
dollars, while members from other associa- 
tions and members who belong to no local 
association will continue to pay five dollars. 
Affiliating local associations collect and remit 
dues for all their members. It is to be pre- 
sumed that this arrangement will work ad- 
vantageously in two ways; it will stimulate 
the creation of local associations and their 
affiliation and will at the same time increase 
membership in the state body. 


Mr. Guy A. Thompson reports that the plan 
is not intended to be competitive with the 
intention to obtain by statute inclusive bar 
membership, saying: “It is believed by many 
that the proposed affiliated bar plan is a step 
in the direction of the incorporated bar.” 
It should yield a considerable measure of 
integration speedily and lead eventually to 
unanimous adherence. 





Ignorance and Incapacity Promote Litigation 


In addressing the Michigan State Bar As- 
sociation at its 1929 convention, President 
Alva M. Cummins stated, as an _ estimate, 
“that probably somewhere around twenty-five 
per cent of all the lawsuits that are started 
in our courts never ought to have been 
started, and never would have been started, 
had the average ability of our profession been 
higher, or if that [inferior] minority of which 
I have spoken had failed to procure their cer- 
tificates which entitled them to take charge 
of the legal affairs of their fellow men. 


“T think I am equally right in saying that 
another twenty-five per cent of the cases that 
are started never ought to have been defended, 
the cases being upon their faces meritorious 
and such as should not have called for any 
attempt to defend.” Many other cases, the 
speaker added, fail because of the lack of 
~ of legal analysis on the part of coun- 
sel. 


And for some jurisdictions it could be 
added that wholly unqualified judges make 
bumblepuppy of simple cases, whether or not 
counsel are adequate. A judge unable to 


understand the text of a statute, or the mean- 
ing of a decision, tempts lawyers to employ 
Some resist the temptation. 


silly arguments. 


Some yield. And some are even more ignor- 
ant than the court. 

President Cummins further said that he 
believed bar examinations could be shaped to 
test analytical powers and that they should 
be so shaped, and rely as little as possible on 
memory tests. 





Michigan Bar Association Unanimously 
Approves Integfation Through 
Statutory Authority 


At its annual meeting held October 1 and 
2 the Michigan State Bar Association gave 
unanimous approval to the principle of statu- 
tory bar organization. Following the address 
of President James Duffy at the 1930 meeting, 
published in this Journal for August, a strong 
committee was appointed, and a report was 
made which occupied twenty-seven pages of 
the Michigan State Bar Journal for Septem- 
ber. The report recommends that a bill be 
drafted following in most respects the Cali- 
fornia State Bar act in order to benefit from 
the very thorough adjudication of that act. 
It was recommended however that no pro- 
vision be made concerning admission require- 
ments, since Michigan is already on as high 
a standard in this respect as any state. The 
draft act will be submitted to the various lo- 
cal associations and the bar generally before 
the 1932 meeting. 


The significance of the action recently 
taken lies partly in the fact that the Michigan 
Bar Association has waited several years, after 
an early but unsuccessful effort to acquire 
statutory authority, to observe the operation 
of similar acts in other states, partly in the 
unanimous decision at the recent meeting, 
but even more in the probability that this state 
may take the lead among northeastern states. 

As told in the June, 1931, number of the 
Journal, the Michigan Bar has many impor- 
tant steps in progress to its credit. The crea- 
tion of a judicial council by statute and the 
encouragement of rules revision by the su- 
preme court are probably the most important. 
In this year’s legislative session another big 
piece of work reached fruition in the enact- 
ment of a new corporation law which meets 
very fully with modern conditions and appears 
to have the unanimous approval of the bar. 





The Law of the Two Tables 


The methods of work obtaining in the 
Supreme Court of the Philippine Islands were 
explained by one of its justices, the Hon. 
George A. Malcolm, at a banquet given in 
his honor, and his address was published in 
the Philippine Law Journal. On the subject 
of conferences the speaker said: 


“Now do not gain the impression for a 
moment that the conferences of the members 
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are formal, pink tea affairs. If any of you 
have been in the room in which the members 
meet daily for consultation, you will have 
noted a rectangular table around which they 
sit, and you will have noticed also a smaller 
table at the head of the long table, for the 
chief justice. The small table was placed 
there at the instance of a former chief jus- 
tice who objected to the force with which 
some of the members pounded the table to 
enforce their points.” 





Progress in the “Backward States” 


In the June number of this Journal a re- 
port was made concerning the federating of 
local bar associations in New York state’s 
judicial districts. It was said that outside 
of New York City this work of federating 
had been accomplished in all but one district, 
the fourth. But on May 23 the creation of 
such a federation, which was predicted in this 
article, was effected in this remaining district. 
Due to recognition of this salutary movement 
the constitution of the New York State Bar 
Association was amended to give to the fed- 
erations a due share in management and to 
provide for extending the influence of the 
state association in the local units. New York, 
Illinois and Pennsylvania are recognized as 
the states in which statutory and inclusive 
bar organization is unavoidably most back- 
ward. But in Illinois there has been com- 
plete district organization for a number of 
years and in Pennsylvania an interlocking of 
local associations with the state association 
was effected several years ago. The evolu- 
tion toward collective powers and responsi- 
bilities on the part of the bar is well illus- 
trated in these changes. 





Grand Jury as an Aid to Justice 


A grand jury in session in the District of 
Columbia from early in July until late in Sep- 
tember returned about 179 indictments. For 
several weeks it had concentrated on third 
degree charges against policemen, a matter of 
great public interest owing to sensational 
statements in one of the Wickersham Com- 
mission reports. Five indictments had been 
found against officers and the jury was ready 
to return twelve more directed against seven- 
teen respondents when it was discovered that 
one member of the jury was a government 
pensioner. This made it obligatory to dis- 
charge the jury and waste all of its pro- 
longed labors, except in a few cases in which 
there had been pleas of guilty. 

Nothing could better illustrate the danger of 
legislative rules of procedure which are per- 


fectly rigid. A mere oversight in qualifying 
the jury caused inestimable public loss. Over 
two hundred witnesses had to be subpoenaed 
to appear a second time and relate their 
stories. While the blame must fall on a silly 
rule of no substance in fact it should also be 
remembered that in states in which accusa- 
tion by a grand jury is not obligatory, each 
case would stand or fall in its merits. There 
could be no such general debacle. 





A Welcome Reminder 


To the Editor: 


In your excellent account of the work done 
in cooperation between law schools, judicial 
councils and legislatures, you mention the 
law schools of Michigan, Yale, California, 
and North Carolina: it should also be noted 
that Professor Robert W. Millar of the North- 
western University faculty of law has for 
two years been acting as the legal adviser of 
the Cook County Judicial Council and the 
State Judicial Council of Illinois, and that as 
draftsman to the two councils he cooperated 
in preparing the drafts of some ninety bills 
introduced in the Illinois Legislature of 1931. 

Yours truly, 


John H. Wigmore. 





California Bar Legislation 


A letter to the editor from a former presi- 
dent of the State Bar of California says: 

“Taking it all in all we fared exceptionally 
well with the last legislature. None of the 
legislation which we opposed was enacted and, 
as far as I know, all the legislation that we 
favored was enacted. We had some rather 
thrilling contests and I am certain that the 
State Bar came through the session with its 
position with the legislature decidedly 
strengthened.” 

The two most important measures were the 
new corporation act which the State Bar had 
worked out in three years of study and the 
act which restored to the bar considerable 
authority in respect to admission requirements, 
The maximum requirements are a high school 
diploma or proof of the equivalent of a four 
years high school course, plus three years 
study in a full-time law school or four years 
in a part-time school. The State Bar will 
conduct examinations under rules to be ap- 
proved by the supreme court. The examining 
board is given power to decide whether an 
applicant who has been admitted in another 
state shall be required to take an examination. 
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